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PREFACE
TO THE SIXTH EDITION,

In the present edition I have made considerable additions.

Besides the numerous cases of importance which have been

reported since the last edition, the results of which had

now to be embodied, I have thought it useful in several

places to materially expand my former exposition of certain

leading principles. I have also carefully studied and com-

pared with my own work several entirely new books and

new editions of books, which have appeared since my last

edition was published. Tlie labour involved lias been very

great, far more than is apparent from the references in the

foot-notes ;
but, while I have had very little to correct, I

liave the satisfaction of feeling that I liave done all that

care and diligence can effect to secure the accuracy of my
present edition. It has always been my desire Unit my
work should have the characteristics of a Manual as distin-

guished from a formal treatise
;
and in tlie additions now

introduced I have sought, as hitherto, to exclude all mere
details of cases, except when now aud again they could be

brought in usefully as brief aud pointed illustrations of

pri nciples. The statement and exposition of principles

apart from mere details of cases should be the special

feature of a Manual
;
aud it is a comparatively easier task

to compile a treatise, setting out and commenting on a

series of cases, than it is to extract and state, in the shape
of distinct propositions, the doctrines which really formed
the grounds of decision. If any one is inclined to doubt
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tbi?, let him try the experiment on a single topic of law.

My citation of cases in the foot-notes is^ for a like reason, a

very limited one. It would have been quite easy to have
increased it fourfold with cases quite proper for citation ;

but I prefer always to give, not all the cases in point, but

only the best and most direct authority, and, other things

being equal, always the more recent cases, because a refer-

ence to them is sure to guide the student to the citation of

previous cases. On tlie present occasion I have carefully

revised every word of my book ; and I shall be well repaid

for all the labour I have undergone, if I have added to its

usefulness, and done anything to merit a continuance of the

favour with which it has hitherto been received.

CHARLES COLLETT.
August 1886.



PREFACE
TO THE SECOND EDITION.

As I stated ia my Preface to the first edition, I undertook

to prepare this little book in order to supply a test-book on

the Law of Torts, and of the Measure of Damages, for

candidates for the offices of Priucipal Sadr Araiu, District

Munsiff, aud Pleader in a Civil Court. These were the two

titles of law on which, for the purposes of the examination,

it was thought desirable to have a separate manual, and it

was proposed to mo that I should prepare one. It was

required that I should state also the rules as to the measure

of damages in actions on contracts
;
and hence I have

treated the subject of damages in a separate chapter
;

whereas if I had been writing merely a manual of the Law
of Torts, I should have closed my notice of each instance of

a tort with some remarks on the damages to be awarded in

respect to it. The book is now a test-book in the Madras

Presidency in the examination for the offices abovomen-

tioned.

I have now cited iu foot-notes the authorities upon which

each section is founded. This has added to the bulk of the

book, but it has remedied what seems to have been thought

a defect in the first edition. I have tried to limit the

citation of cases to those commonly referred to by treatise

writers, and I may remind the young student that by look-

ing up the case cited by me in the table of cases in any

larger work, he will be guided to the place where the author

treats of the same subject. I have also preferred to cite
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the more moderu cases if equally ia point, because, as the

practitioner knows very well, in the report of a modern

case there will generally be found references to prior cases

of the same class. Further, all quite recent cases of im-

portance will, I think, be found duly referred to. I was

forced to limit the citation of cases as much as possible,

and this is how I have tried to make a limited citation as

useful as possible.

I have, of course, been greatly assisted in this compila-

tion by various treatises
; but it is needless to give here a

long list of the names of the authors whose works I have

consulted, as I believe the names are all mentioned in the

foot-notes.

To those for whom especially I have prepared this manual,

it may not be superfluous to say that though I hope my
little book will always be useful to them, I equally hope
that they will not rest satisfied with it as sufficient for

them. A manual, if a good one, will be useful as an intro-

duction for the student, and will be a handy book on the

spur of the moment for the practitioner
; as Bacon said of a

book of Institutes on the law generally, the office thereof

is to be a key and general preparation to the reading of

the course. And, principally, it ought to have two
properties

;
the one a perspicuous and clear order or

method
; and the other, an universal latitude or compre-

hension, that the students may have a little prenotion

of everything, like a model towards a great building.^^

I may well rest satisfied if I sh^ll be found to have attained

to this standard of usefulness.

CHARLES COLLETT.
Madras, )

A^tril 1866 . )
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rage 6, note 6, add a reference to Appleby v. Franklin, 17 B. D. 93.

„ 7, line 8 from bottom, for lie read be.

,, 8, line 8 from bottom, inneri and hefore such Avuiv'cr.

,, 23, note 1
, for Mogal read Mogul.

„ 34, note 4, for Harry read Hurry.

,, 43, line 1, for an and read and an.

,, 54, note 2, dele Ibid.

,, 97, marginal note, /or as read has.

„ 151, note 1, dele L. B. hefore 23 Ch. D.
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„ 167, note 4, add a reference to Darloy M. C. Co. v. Mitchell, 11

App. Cas. 127.

,, 168, lino 9 from bottom, /or there read where.

„ 168, note 2, for Datton read Dalton.

„ 169, note 1, for Tomaitre read, Lomaitre.

,, 187, line 6 from bottom, for that air read that to air.
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A MANUAL
OF THE

LAW OF TORTS, Etc

CHAPTER L

INTRODUCTORY.

1. Tort is a term of art in English law. The wor<J

. , , means that which is wrested or crooked, and
Meaning aud ae-

^ ^

'

finition of Tort. so that which is contrary to right.^ A tort

has been usually described as a wi’ong independent of cour

tract. As such, a tort may be described as an invasion by

A of B^s rights which avail against persons generally, in

respect of either property, person, liberty or reputation.

2. The Roman law called such wrongs, delicts, and they

^ ^ have been defined as spontaneous, that is.
Definition of ae-

,

^
. .

licta in Koman free or voluntary actions or omissions con-

trary to law.^ The wrong being an act

which is against right or law, the obligation to make repara-

tion for the damage, arises from the fault, and not from
the intention j and conversely, a thing which is not a legal

1 Co. Litt. f. 158; Tomlin's Law opposite word droif or rigiit means what
Diet. Tort is still in common use is straight.

®

in French, but d^it is their technical 2 Bowyer’s Civil Law, 264; Poste’s
term equivalent to our term tort. The Gains, 292, 367.
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iojary or wrong, is not made actionable by being done with

a bad intent.^ Bat it will be seen that, in many cases, to

constitute an act a legal wrong or injury, the existence of

a malicious intention is essential.^ Where an act, in itself

indifferent, if done with a particular intent becomes wrong-

ful, there the intent must be proved and found ; but where

the act is in itself unlawful, the proof of justification or

excuse lies on the defendant ; and in failure thereof the law

implies a wrongful intent.^ This is as true of private torts

as it is of crimes.

3, Hence negligence or imprudence may render a man

^ . responsible: and the principle pervading

pie of the law of the law of torts is, that all persons are

responsible for all the natural and legal

consequences resulting from acts or omissions by them in

violation of the rights of others. If the state of facts is such

that au action is maintainable, although there be neither

tnalice nor fraud, the plaintiff is not bound to prove either,

though both be alleged, and may recover on the liability

which the facts disclose, though both fraud and malice be

disproved.^

4. Thus, there are two ingredients in every tort; the

IngredianU in a injury Or legal wrong which is always

essential ; and the damdge which is always

present with it, and is sometimes said to be essential to it.^

The terms injury and damage, strictly speaking, signify

1 Bowyer*s 0. L. 262; Broon^s 8 Bex. v. Woodfall, 6 Barr. 2667-

Com. 689 } Steveimon v. Newaham, 18 4 Swinfen v, Chelmsford, 5 H. & K.
0. B. 285. 890.

2 Broom’s Com. 740: on the dis- 6 On the subject of injury and
tinction between intention and mo- damage, see Ashby v. White. 1 Sm.
tire, see 2 Austin’! JaiM. 79 ; Idndley’s L. C. (S^ Broom’s Com.

XXX. 74.
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correlative aspects of the same legal wrong, the one having

relation to the actor and the other to the patient of the

wrong ;
and hence damage is the inseverable sequence of

injury, but damage cannot be actionable Without the co-

existence of injury. But though it is accurate language to

say that every injury imports damage, it is not so to speak

of the fiction of imported damage, in the sense of some fic'-

titious loss which the law assumes, contrary to the fact, to

have occurred. Damage and damages are not equivalent

terms. Damages are the compensation, in the form of a

sum of money, which the Court awards for every injury

;

but the damage which every injury imports is that which

is supposed to be compensated by this award of damages

;

and such damage may consist wholly of a money loss, or

partly so, or not at all of such. It is impossible to conceive

of an injury or legal wrong that shall not import or result

in damage in this sense
; and then some award of compen-

sation, however nominal, is obviously incumbent unless

wrongs are to go wholly unredressed. Hence the term

damage is sometimes used where injury would be more

correct ; but the two terms, and the notions they signify,

though correlative, are perfectly distinct.

5. Damage without injury is never actionable; or more

Daraagewithout accurately, mere loss in money or money^s

worth does not of itself constitute legal

damage. To set up a shop in opposition to another, may
cause loss of custom, and so damage, but is not actionable

:

but to drive away customers by threats or by publishing de-

famatory statements regarding a man’s trade, is actionable.

So, every man has a right to derive the fullest benefit from

that which is bis, though the exercise of his right may be

contrary to the interests of another ;
thus, he is not liable
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tbougli^ by digging in his own groandi heoausos aapring in

bis neighbour's ground to dry up.^ But no man ought to

ohoose a mode which is prejudicial to others, of doing what

he has a right to do, when he can derive the fullest benefit

from his right without damaging any one ;
thus, a right of

passage overenother’s land ought not to be used so as to

cause damage, when its use in a dificerent manner would

he as beneficial, and cause less or no damage.^

6. But injury, though without damage or money loss,

Injury without
actionable ; or more accurately an injury

Aamugo. imports legal damage though there is no

pecuniary loss, and actual perceptible damage is not indis-

pensable as the foundation of an action
;

it is sufficient to

show the violation of a right, in which case the law will

presume damage.^ Thus a trespass on another’s land may
cause no actual damage

;
and generally wherever any act

injures another’s right, and would be evidence in future in

favour of the wrongdoer, an action may be maintained

for an invasion of the right without proof of any specific

damage.^ So, where the roof of a house projects over

another man’s laud, the drip of the rain water is taken to be

damaging previous to evidence thereof.^ When it is said

that, in some oases, it is uecessary to prove both the injury

and the special damage, it would be more correct to say

that, in suoh oases, the injury consists in the special dam<»

age ; thus, a public nuisance constitutes no private injury
.

unless there is special damage, that is, till then, there is no
injury in respect to individuals, but only to the community.

So it is sometimes said that there may be both injury and

1 Acton i>. Blundell, 10 M. & W. 824, 3 Ashby v. White, 1 Sm. L. 0. (8th
2 Bowyer'sC. L. 262 ; and Bee Beard- ed.) 264.

more v. Tredwell, 7 T, (N. S.) 207. 4 Harrop v. Hirst, L B. 4 Ezoh* 4^.
6 Fay v. Prentioe, I B. 828.
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damage, and yet no action it is more aocnrate to*say, tHa^

what is an injury when done by one person, is not always a

legal wrong or injury, if done by another; thus, moderate

correction by a schoolmaster is not a legal wrong, though it

would be an assault between other parties ; so an arrest by

a policeman, or imprisonment by a magistrate may not be

actionable, though precisely the same acts, if done by a pri*^

vate person, would be so. So it is said that there may be

both an injury and damage, but there will be no action i£

the damage is too remote ;
it is more correct to say, that

there is then no legal connection between the two : thus, if

A slanders B, and C, believing it, beats B, the damage
therefrom is, in respect to A, one without injury.^ The
maxim that there is no wrong without a remedy does nob

mean that there is a legal remedy for every moral or politi-

cal wrong; but only that legal wrong and legal remedy are

correlative terms ;
so that where there is no legal remedy,

there is no legal wrong
;
and hence if all legal remedy for

a right is barred, the right is in fact gone.^

7. A tort must be distinguished from a crime, and from

Tort dirtinguiali.
a pure breach of contraofc. Most public

«d from crime. crimes involve a private injury and damage

;

but the English rule used to be,^ that to prevent the com-

pounding of felonies, the right to sue for the private injury

is, in a case of felony, suspended till the wrongdoer baa

been tried for tbe public offence.^ But in cases of misde-

meanor it is not so, and the criminal and civil remedies may

be pursued concurrently, or. the one before or after thd

1 AsTiby V. White, 1 Sm, L. C. (Sth 3 Ball, e® p. 10 Oh. D. 667.

ed.) 264. 4 Stone v. Marsh, 6 B. & 0. 551

;

2 Bradlanjfh v. Gossett, 12 Q. B. D. Crosby v. Leng, 12 Bait., 418 ; WeUock
285 ; in re Uepburn, 14 Q. B. V, S99. v, Constantine, 9 Jar. 1^. S. 232.
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other.^ And even as to feloniesi the saspension of the civil

remedy was only as between the party injured and the felon

himself^ aud there might be an action by or against a third

party^ as a bond fide purchaser^ or pledgee.^ And as to the

felon, the remedy was only suspended, and where prosecu-

tion had become impossible, or he had been prosecuted by the

injured person or by another for a similar offence,® he might,

whether acquitted or convicted, be made civilly liable and

the amount stolen by one who has robbed his master, is such

a debt as to be a good consideration for the assignment of

his property before conviction to the party robbed,® The

English rule now is that there is neither a merger of the

civil right, nor a suspension of the civil remedy, but only a

duty to prosecute
;
and to prevent a felony being compound-

ed by an action, a Court may, if it thinks fit, enforce the

duty by staying the action.^

7a. The English rule was not followed in America; and
there, whatever the offence, the civil remedy may be pur-

sued before, after, or concurrently with, the criminal prose-

cution.^ In India the distinction of felonies and misde*

meanors is not now known; and the former English rule

would not be followed in India.® By s. 1, Act 13 of 1855,

there may be a civil action against one, who has caused the

death of another by negligence, though the causing of the

death may amount to felony or other crime. Certainly as to

1 Broom’s Legal Maxims, 196. 6 Midland Ins. Co. v. Smith, 6 Q.
2 White V. Spettigue, 13 M. & W. B. D. 668; Leslie, ex p. 20 Ch. D.

608; Lee v* Bayes, 18 G. B. 599;, 133; Boope v. D’Avigdor, 10 Q. B. D.
Osborn v, Gillett, L. E. 8 Ezch. 88. 412,

8 Ball, ex p. 10 Ch. D. 667 ; Shep- 7 1 Hilliard on Torts (2d ed.) 66

—

herd, in re 9 Ch. D. 704. 76 ; Sedgwiok on Danotages (5th ed.) 30,

4 Crosby v. Leng, 12 Bast ,
409. 639.

' 6 Chowne Baylis, 8 Jur. N. S. 8 See a dictum of Peacock, 0 J.,

1028 ;
on oompoun^og offences, see that the rale did not apply in India,

I. P. C., B. 214. 6 Calc. W. E. 9 Civil Eeierenoes.



TOBTS^ CBlMBSj BTC. 7

minor offences, as assault, &c., the civil*remedy is not bub-

pended ; and, generally, a previous criminal prosecution is

no defence to a subsequent civil action for the same injury

;

but it may be so by special enactment.

7&. A tort may consist of a breach of duty consequent

Tortd»Ungm8h. Contract. The principle is that

ed from a mere where there is a certain relation between
breach of contract.

. i -d v v
determinate persons, as A and B, though

it may arise out of a contract,—as in the case of bailor or

bailee, master and servant, doctor and patient, and so on,

—

besides those terms, express or implied, which form mutual

promises and so parts of the contract, there may be annexed

by the law to the relation thus created,—without regard

to any privity of contract between A and B,—obligatory

incidents due solely to the relation when it has been

created.^ Thus the duty of a master to refrain from negli-

gence towards a servant, in respect of the condition of the

premises, machinery and so on, is the same that exists

towards third persons. It can no more be said to be an

implied term of the contract than any other duty, as not to

assault him, could be said to lie.^ So in the relation of

carrier and passenger, the liability for negligence does not

arise from the contract, nor depend upon the fact of com-

pensation being paid for the service
;

it is a duty imposed by

law ; and the promise to carry safely is implied from the

duty, not the duty from the promise.^ So, if there is the

relation of doctor and patient between A and B, and B is

injured by the professional negligence of A, B may equally

1 Heaven v. Pender, 11 Q. B. D. 607 2 Per Martin, B., in Eiley e. Baxen-
—513

;
breaches of snch obligations the dale, 6 H. & N. 445.

Eoman law accurately classed as quasi- 8 Collett v. L. & N. W. Ey. Co., 16
delicts ; we mast needs class them as Q- B. 989 ; Marshall v. N, & B. Ey.
torts : see 3 Austin’s Juris. 134. Co., 11 C. B. 655.
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iue A wbetber there was or was not a contract between A
and B

;
as where the master of engaged A to attend

The duty to employ ordinary professional care and skill

is one imposed by the law and is not a term of the conlra<^r

So also in the relation of bailor and bailee^ of lessor and

hirer of chattels and so on^ though^ as in the other cases,

most of the obligations are purely contractual, yet the lia-

bility for negligence on either side is one imposed by the

law upon the relation when created.^ All rightjs and

duties connected with bailments are for convenience brought

together in Chapter IX, Indian Contract Act; but this

cannot alter their nature, and some of them are obviously

mere torts. The existence of a contract between two per-

sons does not prevent the existence of a duty between them

also being raised by law independently of the contract.^

One not liable on a contract as a minor, may yet be liable

if the wrong is in its nature a tort.^ On the other band, a

wrong which in its nature is a tort may
VTftiVor of ft fcorfc. » . ’csometimes be treated as it the obligation

were contractual. Thus, wrongful occupation of land is a

trespass or tort
;
but the owner may elect to sue only for

use and occupation, such waiver of a tort has, apart from all

forms of action, a practical effect upon the damages; as

then none can be given for the invasion of possession, but

only for the use, as if under a lease.

8. The maxim, actio personalis moritur cum persona.

Personal nature
’^hich strictly applied only to torts, has been

oftorfcg. limited by fegislation. The rule was that

for all torts where the relief was unliquidated and nncer-

1 See an to letting of carriages, Hy- 3 Barnard v. Haggis, 82 L. J. C. P.
man i>. Nye, 12 Q. B. D. 689. 189.

2 Heaven v. Fender, 11 Q. B. D. 507.
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tain damages, the cause of action died with the person to

whom, or hy whom, as the case might be, the tort was done.

Lord Gampbeirs Act in England, and Act 13 of 1855 in

India, varied this for loss to certain specified relations of a

decreed from death caused by torts. The 3 & 4 Wm.
c. 42, 8. 2 in England, and perhaps to a greater extent Act

12 of 1855 in India, overrule the maxim in respect to torts

causing pecuniary loss to the estate, whether such torts were

to property, or though to tbe person, so far as causing

pecuniary loss to the estate ; for then the cause of action

for such loss survives alike for or against the person to

whom or hy whom the tort was done.^ But in India the

maxim still applies to causes of action for or against a

person for torts to the reputation, or other personal injuries,

or where,—as s. 268 of Act 10 of 1865 puts it,—after the

death of tbe party, the relief sought could not be enjoyed,

or granting it would be nugatory ; that is, where the relief

is purely personal, as in the case of breach of promise of

marriage, divorce, or torts to other relative personal rights.®

Where the cause of action is one to which the maxim
applies, an agreement to tbe contrary,—as in a reference

to arbitration,—will not avail in favour of the executors in

case the party dies before the award.^ Torts may be classi-

Torta how das- respect to their nature, or in respect

to their objects. The first mode of division

is essential for their apprehension and analysis. The lat-

ter is more convenient for the purpose of enumerating the

various instances of torts.

9. In respect to their nature, torts may be divided

1 Laggott V. G. N. By. Co., 1 Q. B. 439 the Eoglish law waa fully difousl-
D. 599. ed.

2 In Phillips v. Hoxufray, 24 Ch. D. 3 Bowker v. Evans, 15 Q. B. D. 565.
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In regp^ot to
tiieir uatttre, of

three claasoa.

into^ Fibst^ tbe invasion of some general

legal right, or jus in rem} of the plain-

tiff
;

or, Sboondly, the violation of some

duty towards the public productive of special damage to

the plaintiff; or. Thirdly, the violation of some private

duty or obligation productive likewise of damage to the

plaintiff.®

10. In the first class of cases a plaintiff may be called

upon to show two things, viz., the existence
IaST class j

invaaiooof a geae- of the right alleged, and its violation. The
rai right.

existence may admit of easy proof by refer-

ence to legal principles; thus, proof of the possession of

goods gives a right of action as against a wrongdoer for an

invasion thereof.® So, trespass will lie for a mere entry

upon land in possession of another; but a reversioner must

show that the injury is such as necessarily to damage also

his estate, otherwise in fact there is no invasion of his right

or interest. ^ In other cases the existence of the right may
have to be deduced with difficulty from general doctrines

as to the law, public policy, or the intention of the legisla-

ture ; such as the right to running or underground streams,

the right in trade-marks, and so on.^ But generally in this

class of cases, the existence of the right being established,

an action may lie for tbe invasion of the right without proof

of actual or specific loss.

11. In the second class of cases the plaintiff must prove,

(1) the existence of the public duty, (2)
Second class ;

'
, , j xi. • i j

breach of public its breach, and (o) the special damage re-

1 3 Austin* 8 Juris. 190. 4 Broom’s Com. 659; Bedingheld
2 Broom’s Com. 659, 661, 676. v. Onslow, 3 Lev. 209.

3 Armory «. Delamirie, 1 Sm. L. C. 5 Broom’s Com. 660.

(8th ed.) 374; Nelson v. Cherrill, 8
Bing. 316.
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doty wit^ ipeoial suiting to himself therefrom* The duty may

oousist either lu refraining from^ or m
doings acts of a particular kind or tendency ; but wherever

a duty has to be observed towards the public by an indivi-

dual^ afid another is specially injured in consequence of the

non-observance or non-discharge of such duty, or through

misfeasance or malfeasance in its discharge, an action will

lie at suit of the latter party against the former.^

12. The duty may exist at common law, that is, arise

Exifltenceof acknowledged doctrines of uni-

•uchduty. versal though unwritten law, (public nui-

sances are generally breaches of duty of this nature)
;
or its

existence may depend upon the words, spirit, or purview of

some express enactment.

13* Thus, it is a principle of such common law that

.. ,
wherever an instrument, dangerous in its

existing state, and calculated to indict dam-

age on those who may come in contact with it, is so placed

as to be likely to cause damage, the person thus placing

it is liable, if damage ensues, to the party injured.^ But
where an individual suffers wrong, or sustains damage from

the breach of a public duty only in common with other

members of the community, no personal right of action

thence occurs though he may suffer more frequently or more
severely than others. It is only where he suffers some spe-

cial damage, differing in kind from that which is common
to others, that a personal remedy accrues to hiin.^ Thus, all

who use a public road suffer ffom an obstruction of it, and

1 Broom’s Com. 661. i Hungerford Market Co., 2 Bing, N. C.
2 Broom’s Com. 662 ; Soott 1. 1 281 ;

Henley v. Mayor of LymeBegis..
Shepherd, 1 8m. L, C. (8th ed.) 466. 2 01. & Fin. 831 ; Winterbottom f.

8 Broom’s Com, 663 ; Wilkes v, Derby, L. B. 2 Eich. 316.
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those who must use it most, sufEer the most frequently:^

but all suffer in common ;
but where one suffers specially,

as by tumbling into a ditch dug across the road, or over

heaps of atones illegally deposited on it, and breaking his

arm, be then has a personal right of action against the

wrongdoer.^

14. Hence, if the danger and impediment to the public

_ „ do not, under any circumstances, constitute
Dtltv well ft8

* ^

damage muit be a breach of public duty, no action would be
•howu.

maintainable for particular damage result-

ing to an individual, for the plaintiff most show a breach

of public duty as well as special damage to himself.^ Hence

the owner of a ship sunk in a tide-way, who has ceased to

have control and possession of it, is no longer liable.^ But

the damage, and not the breach of duty, is that for which

the plaintiff sues,—his object being, not to vindicate a right

on behalf of the public, but to recover compensation for a

wrong done to himself.* It is a breach of public duty for a

witness duly summoned npt to attend, but to sustain an

actiou against such witness, the plaintiff must have incurred

some cost or damage, and have had a good cause of action

in the original suit
; otherwise no damage could have been

sustained by him through the witnesses default.^

15. But a duty towards the public may be imposed, in

Publie 4uty by wholly, by express enactment : then
txpreM law* -words of the statute must be narrowly

examined
; the duty may consist in doing or abstaining from

1 Soltan V. DeHdld, 2 Sim., N. S. 6 OatiHng v. Cox, 6 0. B. 703 ; wbow
143 ; and see 1 Hilliard, 79. the witness has coutraoted to appear,

2 Brown V, Mallett, 5 0. B. 920. see Yeatman v, Dempsey, 6 Jur. N. S
3 The Douglas, 7 P. D. 151, 778.
4 Broom’s Com, 006.
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some particular act. That au individual should have an

action for non-performance of the duty^ it is essential that

the breach of duty should be coupled with consequential

special damage to him. A penalty or remedy for non-per*

formance, may, or may not, be expressly provided. When
a statute gives a right, or imposes a duty, (if due to deter*

minate persons), then, although in express terms it has not

given a remedy, the remedy which by law is properly

applicable to that right, follows as au incident ; that is, a

party specially injured shall have an action for damages.^

Thus, if a duty is imposed upon a railway company (as by

Act 4 of 1879, s. 62) where high roads cross the Hue, to

put up suflScient gates, and keep them properly closed, then

if the gates are not so kept, and A^s cattle, being lawfully

^
on the high road, stray on to the line, and are killed by a

train, A shall have au actiou for damages.^

16. Where an Act specifies a penalty for non-perform-

Where there is ^^^e of the new duty, then it must be seen

prM^^remedy *by
"'whether there is a specific remedy for in-

such law. fringeraent of the right or duty provided

by the Act. If so, that remedy is the only one available.

But if a penalty is recoverable in the case of a breach of

the public duty, though no damage may actually have been

sustained by any body ; then the right of an individual to

maintain an action in respect of a special damage will

depend upon the nature of the duty created, whether it has

regard solely to the public as a body, or to individuals also,

and this may depend upou thS scope and purpose of the

1 Braithwaite v. Skinnor, 6 M. & W. 2 Fawcett v. York, Ac. By. Co.,
327 j Ashby v. White, I Sm. L. C. (8th Q. B. 610.

ed.), 264; AtHnson v. N. W. Co., 2
Ex. D. 44^
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partioalar Act.^ Bat where the duty is imposed with the

object of preventing a mischief of a particular kind^ and by

the neglect of it^ a person suffers a loss of quite a different

kind, he is not thereby entitled to an action.^ Where a

penalty is created by statute, and nothing is said as to who

may recover it, and it is not created for the benefit of the

party grieved, and the offence is not against an individual^

it belongs to the Crown alone.^ The offence is met by the

penalty, but an action may still lie for special damage to an

individual from the offence/ But the ordinary principle

applies that there can be no cause of action unless both

(1) the offence involves a breach of duty to the determinate

person ;
and (2) the offence is the proximate cause of the

special damage. Thus, the duty laid on a Water Company
to maintain a certain pressure at all its fireplugs is one not

owing per se to determinate persons
; and next it is not the

*

proximate or necessary and legal consequence of an omission

of such duty that A^s house should be burnt down ;
for

non constat^ if there had been a full pressure, the house

would not have been burnt down/ A penalty given by

statute relates to the offence and not to the person ; so that

only one penalty is recoverable though several persons are

affected by the offence.® So, if the offence is a continuous

one, only one penalty is recoverable.’^ In each case the

language and object of the statute must be examined to

determine whether it was intended to confer a general right

which might be the subject of an action, or to create a duty

sanctioned only by a particular penalty, in which case the

1 Atkinson •. N. & G. Water-works 4 G. S. N. Co. v, Morrison, 18 C. B.

Co., 2 Er. D. 441. 589.

2 Gorris «. ^ott, L. R. 9 Ezch. 125. 5 Atkinson v. N. W. Co., 2 Ex. D. 446.

3 Bradlangh v, Clarke, 8 App. Gas. 6 Mayne on D. 3.

358, 7 Garrett v. Messenger, L. R. 2
C. P. 688.
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only remedy for breech of the duty would be by proceed-

ings for the penalty.^

1 7. The general rule is that where authority is given by

Where there U legislature to do an act, parties injured
no remedy at all.

fciie <Joing of it have no legal remedy,

(the act having been done in a lawful manner), but should

appeal to the legislature.^ For where the damage is such as

naturally arises from the powers given, and was necessarily

contemplated when those powers were given, and when

it is not caused by any want of care by the donees of the

powers, no action at all will lie. The remedy, if any, must

be under any clauses providing for compensation.* But it is

otherwise where the act authorised was not intended to be

done at all events, or is not such that it could not possibly

be done without injury to others; for then it is not to be

presumed that the legislature intended that the act might,

with impunity, injure others through negligence or by
creating a nuisance

;
and there being no clause for com-

pensation to others will be some evidence that it was not so

intended.^

18. In the third class of cases, or torts founded upon

some breach of a private duty, the plaintiff

breach of private will iu like manner have to show, (1) the

1 Vallance v. Falle, 13 Q. B. D. 110. Beg. v. Darlington Bd., 10 Jur. N. S.

2 Mersey Docks v Gibbs, L. B. 1 H. 1198 ; Pilgrim n. Soutbamptou By. Co.,

L. 112 ;
and see Bioket v. Metrop. By. 7 0. B. 226. For liability in caM ot*

Co., L. B. 2 H. L. 175, and Beckett v. improper use of powers, see Clothier v.

Midland By. Co., L R. 3 0. P. 82, as to Webster, 9 Jar. N. S. 231 ; Bagnall v.

wbat is an injury within the compensa> London, &o. By. Co., Id. 254 ; Beg. v
tion olanses of the English Acts ; see Bradford Navigation, 11 Jur. N. S.
also Brand v. H. & 0. By. Co., L. B. 795; and see Atty.-General v. Hatch,
4 H. L. 171 »

and Queen v, Metroi^ B. L. B. 4 Ch. 146 ; Dnim v. Birmingham
W. L. B. 4 Q. B. 858 ; Metr. B. W. v. C. Co., L. R. 8 Q. B. 49, and 7 Q* B.
McCarthy, L. B. 7 H. L. 243 ; Gale- 244 ; Geddis v. Bann, 8 App. Cas. 480

;

donian By. Co. v. Walker, 7 App. Cas. see also infra § 131.

259. 4 Trnman v. L. & B. By. Co., 25
8 See dictum of Blackburn, J., in Ch. D. 425 ; 29 Ch. D. 89.
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fpecial existence of the doty, (2) its breach, and

(3) the coDseqnential damage. Bo that here,

as in the second class, there is, correctly speaking, no ii

unless there is special damage. The duty may exist at

common law, by some express enactment, or by reason of

some contract.^

19. A duty at common law may be said to be private,

Frivat© duty at
correlative right have rela-

common law. tion to a limited number of persons only,

and not to the community generally. Such are the duties

and rights which are said to exist by reason of vicinage, as

the right of support for land by adjoining laud, the right to

a running stream in a pure state, or the duty of not creat-

ing a private nuisance. In some cases there will, from the

nature of the object, be at once a perceptible damage, but

without such actual damage there will be no injury. Thus,

there is no injury if a stream is so used as to flow on with-

out material diminution or alteration to inferior riparian

proprietors.^ So, to constitute a private nuisance, the incon-

venience must be such as materially interferes with the

ordinary comfort, physically, of human existence, and not

merely is offensive to dainty notions of living.^ This class

is thus distinguished from the first class of torts. A man^s

right to his person, liberty, or reputation, or the uninter-

rupted possession of his property, is one he enjoys in relation

to all the world, and so, from every invasion of such right,

damage, though not perceptible, is generally presumed.

20 .

-by
law.

So, sometimes a priyate duty may exist by virtue

of an express enactment ; thus, a railway

company may be guilty of a wrongful act
express

1 Broom's Coin. 676*
i

more v. Kiohards, 6 Jtir. N. S. 878.

2 Binbrey v. Owen, 6 Sxob. 70 j Chose- j
3 Walter v, Selfe, 4 BeG. & S. 328.
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of omission in not registering the plaintiff's name as a share-

holder, and of a wrongful acfc of commission in declaring hia

shares to be forfeited. The damage then is the deprivation

of the ordinary privileges of a shareholder, and the contin-

gent loss of profits.^ If a statute prohibit the doing of some

act affecting the public, there must be some special damage
to give a right of action to a particular person. But where

an act prohibited by a statute is obviously prohibited for the

protection of a particular party, there it is not neoessaiy to

allege special damage, for then the statute has created a

right, and the case falls within the same principle as the first

class of torts.^

21. But very often the private duty exists by reason of

^ ^

a contract, or springs out of the relation

a contract or em. consequent iipon that contract. It is not
ployment.

always easy to distinguish whether the

injury is a tort or a breach of contract, and sometimes in

English law it might be treated as either, as by an action in

the form of either assumpsit or case ; but in the more pre-

cise classification of Roman law it is really a quasi-delicL^

There is a duty of the master to his servant existing by

reason of the contract of employment, and the negligence of

the master causing damage to the servant, is a tort very

distinguishable from such a mere breach of contract as the

refusal to pay the wages agreed upon. But if a surgeon is

employed to attend a man, and by his unskilfulness hurts

and damages his patient, this may be viewed either as a

breach of the implied contract for reasonable skill, or as a

tort by reason of the breach of duty cast upon professional

1 Oatflhpolo V. Amberj^ate Ry. Co., 1 2 Chambcvlaine v, Obeiter Ry. Co.,
E. & B. 111. 1 Exch. 876.

3 Od ibis, see ante § 7b,
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men, as solicitors, Burgeons, engineers and artificers, to

possess and exercise a reasonable amonnt of skill, and in

^bom the want of sucli skill is reckoned as a fanlt.^ That

the obligation is, in its nature, not really contractual but

tortious, is indicated by the fact that the duty may be

consequent upon a contract, though there is no privity of

contract between plaintiff and defendant ; thus, if A con*

tracts with B to carry his servant C by mail coach, or with

B, a surgeon, to treat his ft*iend or servant C, and C suffers

from the negligence of the carrier or surgeon, C may have

an action for the tort against B
;
though there is no privity

of contract between C and B.^

22. Where 0 maliciously procures or persuades A to

Proonmg breach break his contract with B, then B may have
of contract. action against C, and recpver substan-

tial damages but this case, though for convenience noticed

here, really falls within the first class, since the right of

B invaded, is a general right good against all, that third

parties not interested, should not interfere between him and

those with whom he specially contracts about any matter.^

The principle is that wherever a man does an act which in

law and in fact is a wrongful act, and such an act as may,

as a natural and probable consequence of it, produce injury

to another, and which in the particular instance does pro-

duce such an injury, an action as for a tort will lie. And
not the less so beoAuse the natural and probable consequence

of the act is an act done by a third person ; or because such

act so done by the third person is a breach of duty or con-

1 Brown*. Boorman, 11 Cl. & F. 44; 655 ;
Ansfcin v. G. W. By. Co., L. B.

Biley v. Baxend^e, 6 H. A N. 455 ; 2 Q. B. 443.

Baylw *. Lintott, L. R. 8 0. P. 849 j 8 Lmnley v. Gye, 2 E. & B. 216,

Big. li. 0. on Torts, 706. 4 Bee 2 Austin^s Juris. 81} 48.

2 Marshall v, York By. Co., 11 C. B.
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tract by him^ or an act illegal on his part^ or an act other-

wise imposing an actionable liability on him* Merely to

persuade a person to break his contract may not always be

wrongful in law or fact. But if the persuasion be used for

the indirect purpose of injuring the plaintiff, or of benefit-

ing the defendant at the expense of the plaintiff, it is a

malicious act which is in law and in fact a wrong aot^ and

therefore a wrongful act, and therefore an actionable act if

injury ensues from ifc.^

23. It has been held that where a banker, having sufiS-

Rektion of bank, ^ient funds, refuses to cash a cheque of a
er and oufltomer. customer, the latter may have an action in

tort without showing special damage.^ It seems, apart from

technical forms of action, impossible to regard it as more

than a breach of contract, entitling to at least nominal

damages and fairly also to substantial damages when a

man^s credit has thereby been materially affected. But

there seems to be a duty by the banker to his customer not

to disclose his account; and if so, a breach of it followed by

special damage would be actionable
;
but such duty would

seem to be rightly one annexed by the law to the relation,

and not a term of the contract.^

24. But it is not every violation of a duty imposed by

Limit where contract, for which a third party, without

of* cont^Mt
contract, may have a remedy, by

between the par. au action in tort, against the wrongdoer

;

such a doctrine would lead to serious conse-

quences.^ If there is no privitj^of contract, then to found an

1 Bowen i;. Hall, 6 Q. B. D. 888. 107- Cf. Act I of 1877, •. 64 (h) and the
2 Harzetti v. Williams, 1 B. & Ad. oases iu Collett on b^peoidc Relief, 886.

416 ; Rolins v. Steward, 14 0. B. 396. 4 Priestley v» Fowler, 8 M. A W. 1.

3 Hardy i;, Yeasey, L« R. 3 £2zch.
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Bctioii for an injury to a third person, there must arise out

of the contract a relation or doty to him as a determinate

person and not merely as one of all indeterminate persons

who might possibly come within the sphere of defendant’s

default. There cannot thus arise a duty towards all the

world, but only to some determinate person or class of

persona of which the plaintiff is one.^ Thus, if 0, the ser-

vant of A, has a contract with B, and B, by his negligence,

hurts G and so A loses his services, the only remedy is that

of 0 against B, but A cannot sue B for the loss of C’s ser-

vices.2 But if while C is being carried under his contract

with B, he is injured by the negligence of a third party D,

then it is a pure tort and A may sue D for the loss of C’s

services.* If A sells an article to B knowing that it is also

intended to be used by 0, and falsely represents to B that it

is fit for such use, and may be safely used, and C, on the

faith of such warranty, and believing it to be true, uses the

article, and sustains damage, he may have an action in tort

against A.*. The principle is, that if a falsehood be know-
ingly told, with an intention that another person should

believe it to be true, and act upon it, and that person has

acted upon it, and thereby suffered damage, the party telling

the falsehood, is responsible io damages.*

25. But there must be both such intention, and also

„ fraud or negligence on the part of the de-
EggentiaJs when - - ? i i

no privity of con- fendant towards the plaintiff to render him
*^*^^*^*

liable. If A builds a mail cart for the Post

Master General, and B horses it, and hires C to drive it,

1 Heaven r Pender, 11 Q. B. D. 511. 4 Lansn idjare v, Lev3% 2 M. & W. 619

;

2 Alton t. Midland By. Oo., 11 Jur. Geortje v. Skivinpfon. L. R. 6 Ecoh. 1.

m. S.) 672 ; S. C. 19 C. B. (N. B.) 218 ; 6 Longmeid v. Holiday, 6 Exch 761

;

Collia V Seldon. L R. 8 C. P. 495. Geehard v. Bates, 2 E. & B. 488.
8 Berrinvei- y. G. E. By. Co., 4

C. P. D. 163.
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and from a defect in the buildings the cart breaks down, C
cannot sue A. for any damage he may snstain,^ So, if A

does some work in a house, and a chance visitor

B is hurt in consequence, B cannot sue A, as there was no

duty by A towards all the world.2 These cases are clearly

distinguishable from cases where the liability is consequent

upon a special private duty towards the plaintiff imposed

by law upon a party, when neglect without fraud will be

sufficient; as where C suffers damage from the neglect of a

surgeon, or common carrier of passengers, an action will lie,

though C may not himself have made any contract with such

surgeon or carrier.*

26. Where there is a privity of contract between the

. plaintiff and the defendant, there are two
Where there w

,
- . , , ,

_

privity of con- classes of Cases in which the remedy of the

plaintiff for damage from a breach of duty

arising out of the contract, is properly an action in tort, viz.,

(1 ) where the damage is caused by negligence, and (2), where

it is consequent upon fraud. It is obvious that such an

injury is a tort, and is very distinguishable from a mere

breach of contract.

27. In the first class the principle is, that the confidence

^ , ,
induced by undertaking any service for

injury ia founded another, is a sufficient legal consideration to

create a duty in the performance of it. This

extends even to where the service is rendered gratuitously,

for then the party, if he has once entered upon it, is liable

for negligence in performing This class will be fosmd

1 W'interbottom v- Wright, 10 M. ton, L. B. 5 Exch. 1, and Elliott v.

& W. 109 ;
questioned in Big. L. 0. HmII, 15 Q. B. D. 315.

on Torts, 61H. 3 See ante § 21 and infra 146, 152.

2 Collis V. Selden, L. R. 8 C. P. 895. 4 Ooggs v. Bernard, 1 Sm. L. C.

Compare this with George v. Skiving- (Sth ed.) 199,
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to be very extensive, and inclades torts arising out of bail-

ments, and founded upon negligence.

28. The second class is also numerons, and includes

o v what are called actions for deceit. The
Seoondlyf where

it arieea from general rule is, that there must be fraud and

deceit in the defendant, and damage to the

plaintiff
; but no benefit need accrue therefrom to the defend-

ant.^ Still simple fraud gives uo cause of action unless the

plaintiff can show damage.^ There has, though, been not a

little discussion as to what representation will amount to

such fraud, and whether legal, without moral fraud, is suffi-

cient : the better opinion seems to be that moral fraud in

a representation is essential, in order thereby to furnish a

ground of action.*

29. Such is the claissification of torts in regard to their

Tort.ola,«,d.o.
ohwioMS that it will gene-

cording to their rally be very important, in considering any
objects.

particular instance of tort, to detei’tnine

under what class the alleged injury in question can be said

to fall. In enumerating the ordinary kinds of torts, it will

be a more convenient arrangement to class them according

to their objects, that is, according as they concern, first,

the person and personal rights; or secondly, property

whether real or personal, classing torts to real property

separately from - torts to personal property. But the in-

stances of torts included in each of these three classes

in regard to their objects, will, as far as possible, be treated

of in the order of their classification in respect to their

nature.

1 Wild T). Gibson, 1 H. C. L. 605. 8 See notes to Pasley v. Freeman ;

2 Pasley v. Freeman, 2 Sm. L. 0. and see Chitty on Contracts, (7th ed.)

(8th ©d.) 66. 613.
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29a. Where a tort is the concerted action of aeveral,

the liability for the full amount of damages
Parties to a tort

jg severah, without regard to the

special share of each in the wrong ;
but then the malicious

motive of one is not to be considered against the others.

A judgment against one, (where the plaintiff elects to sue

severally), bars a subsequent suit against the others if the

tort was really joint; but otherwise if the same tort, as

slander, is severally done by others. To be a joint tort

there must be not mei'e acquiescence, but either joint action

or action by one as the agent of all. There is no right of

contribution between joint tort-feasors, apart from an

express indemnity, but a release to one will discharge all.

That several joined in doing a wrong may be a mere inci-

dent, and not an ingredient of the tort; and then it adds

nothing one way or the other to the wrong done, for the

tort in its essentials is the same whether done by several or

by one. But an actionable conspiracy is where the combi-

nation is an ingredient of the wrong, and the special

damage is then the gist of the action. Thus, where several

combine to hiss an actor, or to boycott^^ a tradesman or

merchant, the element of combination is part and parcel

of the wrong, since the damage could not have occurred

without it. The illegal or malicious combination is then the

gist of the wrong. Bijit even where the conspiracy is a ma-
terial element of the wrong, it is not actionable unless it

affect some legal right of the plaintiff. ^ Joint liability for a

tort may also arise out of agency, as in the case of master

and servant, principal and ag€>nt; or from ratification, as

will be explained in due coarse hereafter.

1 Mogal 8. Co. 1}. McGregor, 15 214; 2 Hilliard, 324; Penal Code*
Q. B. H. 476 j Big. L. 0. on Torts, 207, §§ 206—208 j infra §§ 114, 176, 899.



CHAPTER II.

TORTS TO THE PERSON AND PERSONAL RIGHTS.

30. This class of cases will inclade iojaries to a man’s

Bodily injariM P®*"*®*** liberty, or reputation. Bodily in-

wn dirmt or eon- juries may be either direct, as assault, when
ftoqaential...

they are invasious of a general right, and

fall within the first class of torts in respect to their nature;

or they may be consequential, as resulting from negli-

gence, when they constitute a breach of some public or

private duty.^

31. Bodily injury, though the consequence of a lawful

Evil intention
not dflsential.

act or a mere mischance, may be a tort, and
the existence of an evil intention in the

mind of the wrongdoer is not essential.^ So much so, that

even a lunatic, and much more a drunken person, will

be civilly answerable for his torts, though wholly incapable

of design.^ The question of the intention of parties is never

a question of law, but of fact.'* It is immaterial whether the

act be wilful or not ; to constitute a defence it must be shown
that the injury was inevitable, and utterly without the

defendant's fault.^ But as to criminal liability, it may be

most material whether an act causing bodily injury, was
or was not, purposely done to effect that end.®

1 Broom'a Com. 689.
1 Selwvn’e N. P. 28.

8 Broom’^B Com. 690; Sedgwick on
Dam. 518.
4 Per WilHame, J., in Blyth v.

Dennett, 22 L. J. 79 C. P. ; and see 1
Hilliard, 104.

6 1 Selw. N. P. 27, 28.

6 Broom's Com. 690.
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S2* Pare trespass to the person is where an assault or

battery is committed. Every attempt, or

BiTTKBY^definedf
another, is an

assault ; to hold up the fist near enough to

strike,-—to present a gun though not loaded, when within

raDge,~to shake a whip in a inan^s faee,—-and, generally, a

threat of violence exhibiting an intention to assault, and a

present ability, if not stopped, to carry the threat into execu*

tion,^‘~-will, in law, constitute an assault. But otherwise

a mere threat of violence is not an assault and if words are

used at the time shewing an intention not to commit present

violence, though the gesture may be threatening, it is no

assault.^ The least unlawful touching of anotheris person,

wilfully or in anger, is a battery, and every battery includes

an assault.'^

33. To touch a man in order to draw his attention to

Examples,

an assault.^

something,® or to push gently (but not

rudely or violently), through a crowd is not

So nothing done with another’s permission is

an assault, as where, in sport, parties struggle together.^

But to strike another through carelessness and negligence,

though unintentionally, is an assault, but not if the act was

unavoidable, and the conduct of defendant without fault.

If a policeman handcuffs an unconvicted man, where there

is no attempt to escape, and no reason to fear a rescue, it is

an assault.^ To spit upon a man,^ or throw water or dirt

1 SfcepbeQ0 V. Myerg, 4 C. P. 349 ;

Bg. V. St. Georget 9 G. & P. 48S

;

Eead v. Coker, 13 0. B. 860; I Hil.
liard, 200.

2 Oobbett V. Grey, 4 Excb. 744; 1
Hilliard, 198.

3 TubervUle v. Savage, 1 Mod. 3

;

Blake v. Barnard, 9 C. & P, 626,
4 1 Selw. N. P. 27.

5 Coward v. Baddeley, 4 H. & K.
481 ; 28 L. J. 261 Ezob.
• 6 Cole V, Turner, 6 Mod. 149.

7 Chrifltophersou v. Hare, 11 Q. B.
477.
8 Wright «. Court, 4 B. & C. 596 ;

1 Hilliard, 236.

9 Beg. V, Ooteswortb, 6 Mod. 172.

,

3
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Upon \dm,i or to strike his horse so thet it ran away and

tbow hiiBj is an assaolt and battery.^ An action for assanlt

and battery lies not only against him who commits the

injury, but against him also at whose command it is done^

and that whether the command is directed against a partion-

lar person by name^ or by an illegal order against a class of

persons of whom the plaintiff is one.^ Thus it may ha

against a railway company for the act of their servant.^ If

A requests B to remove one making a disturbance from his

housej A is not responsible for excess of violence used

by B »

3A There are various defences to justify the use of

^ ^
force, which must, however, be no more

force need in lelf- than is reasonably necessary for the pur*
defence.

pose.® Thus, in self-defence, if one being

struck, in the heat of anger returns the blow, it is excusa-

ble, but when the danger, or impulse of the moment, is

past, he must not afterwards, to revenge himself, strike his

former assailant.^ But a man ought not, in the case of a

small assault, to give a violent or unsuitable return ; for,

hitting a man a little blow with a little stick on the shoulder,

is not a reason for him to draw a sword, and cut and hew
(he other*® For suoh undue violence be would be liable in

damages to the other, and therefore it will be a bar to his

own suit against the other, though the conflict was begun

by the oiher*® In like manner one may justify an assault

aud battery in defence of his wife, child, or servant. So a

1 PaneU v. Horn, 8 Ad. A B. 604.

3

DodweU «. Bnrtord, 1 Mod, 24.

3 Selw. N. P. 28.

4 Battem 0. Ey* Go. Broo% 6
Bzoh. 814: Goff . G. l^orthem By.
€0*. 80 1». d. 148 Q. B*

5 Pidgeon t. Legge, 8 W. B. 642.
6 Gr^ry v. HiU, 8 T. A
7 Beg. V.. Driscoll, I Oar. & M. 214.
8 Per Holt, 0. i, in Cookoroft v.

SmitA, 11 Mod. 48.

2 li. 0* on Torts, 219,
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wife may justify in defence of lier hnabandi a cbUd of a
parent, and a servant of lits master. Bnt in snoli eases also

the act mnst not have been by way of revenge, bnt in order
to prevent an injury.^

35. If one man enters the honse of another with foroe

—in defence of Violence, the owner may justify in turn*
honae, So.

jjjg ^ previous request to

depart; but if be enters quietly, he must be first requested

to retire before bauds can be lawfully laid upon him to turn

him out.^ If an assault follows, and a polioeman sees it, he
may take the intruder into custody; or, at the request of

the owner, turn him out; but he need not do this, for it is

not part of his duty.^ A shop-keeper is not bound to sell

goods at the prices marked on them, and if one enters a
shop, and insists on having the goods, and refuses to leave,

the shop-keeper may, after request to depart, use force to

turn out the disorderly person.^ So, an inu-keeper may
turn out a disorderly person, thongh there is no actu^
breach of the peace.^ If a tenant holds over, but is in fact

in possession, the landlord cannot use force to turn him out.

But if the tenant voluntarily leaves the premises vacant, the
landlord may enter, and then the tenant may not re-euteri

but may be turned out by force.®

36, So, with regard^to a forcible seizure of goods and
—itt defence of chattels, wherever force is used to gain

possession of a thing, the foroe may be
opposed by force without more ado, although the party
using the force, has a right t<f the possession he seeks to

1 1 Selw. N. P. S2.
8 Wheeler e. Whiting, 8 0. a 265

;

Poikinghfun e. Wright, 8 Q. B- 206
t l^mcth^ e.8isipeoa,6C .d;P. 6^.

4 Howell f. Jeekson, 6 0- 4;P- 785.
5 Browne e. Dawson, 12 Ad. A
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acquire.^ A servant, after reqnest and refusal to deliver,

may justify the use of force to recover possession of his mas-

ter's goods which a wrongdoer is removing, no needless

violence being used.^ But when the removal is perfected,

neither master nor servant ought to be allowed to justify a

breach of the pesrce to enforce their rights.^

87. But sometimes the use of force in the first instance

Fonje when jufl.
justifiable, as the moderate correction of

tifiable. ^ pupil, an apprentice, or a son under age>

So, the captain of a vessel may justify an assault on his

crew or passengers, to prevent mutiny and disorder.® So,

if one comes up in the midst of an affray, and forcibly inter-

feres to separate the parties, it is no assault on his part,

unless needless violence is used.® Generally a previous cri-

minal prosecution is no defence to a subsequent action for

the same assault ; but it is sometimes made so by special

enactment.

38. The circumstances of time and place, as when and

Facts to he re-
where the insult was given, require to be

taken into consideration. It is a greater

insult to be beaten in a public place than in a private

room.^ Provocation may be shown by way of mitigation

;

or that the blow was unintentional and an apology was
offered ; so, previous threats by the defendant may be proved

as an aggravation of the assault.® If two assault another,

and one beats violently and the other a little, each is re-

sponsible for all the damage received from both
; and the

criterion of the damage is t^he injury sustained, and not the

1 Green if. Goddard, 2 Salk., 641'

2 Blades v. Hign, 7 Jnr. K. 8. 1269.

3 Per Tindal, 0. J. in Antony
Haneys, 8 Bing. 192.

4 Selw. N. f 84.

6

Noden v Johnson, 16 Q- B, 218

6 Timothy Simpson, 6 C, & P. 500.

7 Tullidge v. Wade, 8 Wils. 18.

8 1 Hilliard, 206.
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aot or motiTOS of the most guilty^ or the least goilty of the

defendants.^ Probable future damage should be consider-

ed, for if the plaintiff has once recovered for an assault,

thoogh it be slight, he can have no fresh action for a subse-

quent new damage resulting from the same act*^

39. False imprisonment, or the unlawful detention of

False impri- ^ man^s person, is an invasion of bis general
soNMENT. right of liberty. Any the least confine-

ment, as forcibly detaining a man in the public street, will

be an imprisonment. Actual contact is not necessary, but

any restraint put upon the freedom of another, by show of

authority or force, is sufficient.^ If a person is commanded
by a constable to go with him, and the order is obeyed, and

they walk together in the direction pointed out by the con-

stable, that is constructively an imprisonment, though no
actual force be used.^ False imprisonment assumes an

entire restriction of free motion
;
and hence it involves the

notion of boundary or circumscribing limits ; not that these

need necessarily be physically defined if they are actually

constituted by the effectual control of a power and will

exterior to one’s own. Hence a restraint, though wrongful,

as to one direction, leaving freedom as to all others, is not

a false imprisonment ; but such a restraint, when against

right, must necessarily be at least actionable.® But if a
*

person knowing of the issue of process, goes voluntarily,

without a command, and without any, even the slightest

compulsion, this is not an arrest.® False imprisonment may
also arise from the arrest or detention of the person by an

1 Clerk Newsam, 1 Excb. 181.

2 Fetter v. Beale, 1 Ld. Haym-
692.

8 Addison, (5th ed.) 128 ; 1 Hilliard,
228.

4 Grainger v. Hill, 4 Bing. N. O.
212; Bird V Jones, 7 Q- B. 748.

5 Compare ss- 839. 8^, Penal Code.
6 Arrowsmith v. Le Mesnrier, 2 N. B.

211 ; Berry v, Adamson, 6 B. AC. 528.
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offiflfer witbont a warrant, or by an illegal warrant, or by a.

l^g;al warrant execnted at an unlawful time.^

40. A private person may, to preserve the public peace,

Wl.«. . pri.
'*“*>*'“ '*®®* breaking it, as

perion may long as it is necossary for that end. So,
an»ft aaothar.

affray whilst going on, bnt

after it is really over, and the affrayers are dispersed, or

have run off, they cannot be lawfully pursued, and taken by

constables, or given in custody by a private person, there

being no danger of a renewal.^ Merely making a noise and

distnrbanoe is not a breach o! the peaoe.^ But if a man stops

before the door of a dwelling-bouse or shop, applying abusive

and opprobrious epithets to the inmates, and attracts a

crowd, and refuses to desist when requested, he commits a

breach of the peaces

41. So, a dangerous lunatic, who seems disposed to do

Dangeroiii Ixina.
mischief to himself or to any other person,

may be confined by a private person, the

restraint being necessary both for the safety of the lunatic,

and the preservation of the public peace Bnt an action for

false imprisonment will lie for giving a child under seven

years of age, into custody on a charge of an offence, as a

child of that age is incapable of orime.^

42. The English law divides crimes into felonies and

^ ^ misdemeanors. A private person being pre-
by pn-

. v j? i •
^

Tste Mnon in Bent wnen a felony is committed, not
oaaei of felony.

1 Addieon, 128 ; 2 Belw. N. P* 922. «, e. Howell e. Jaekeon, 6 O. A P., 728.
2 Frioe v. Seelinr, 10 0. A P. 89. 4 Cohen e. Hnekieson, 2 H* A W.z rnoe v. eeeiey, lu u. a jt. ev. 4 uonen e. nneioeson, as jn* a w.

Bee Griffith v, Tnvfor, 2 0. P. D. 194, 1 477.
on arreit being immediate upon an

,
143.

C^enoe. 6 Marah e. Loader, 14 0. B. (K. 8.)
S'Wheelerv. Whiting, 9 0. A P. 262| 585| Indian Penal Code, a 82.
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>ff0fider, or aid ia so doiag.^ He may even break into a

private house in order to prevent the commission of a

Eelony.^ So, though he was not present^ if he can prove that

% felony has actually been committed^ and can also show

hicts^ such that any reasonable person acting without

passion or prejudice, would fairly have suspected the other

party, he may justify his having arrested, or caused the

imprisonment of the other.® When such facts are proved,

it is for the Judge to determine, whether or not they amount

to reasonable and probable cause, not for suspecting, but for

imprisoning the person.'^ Section 48, Criminal Procedure

Code rather strictly limits the power of a police officer to

make an entry into a house in order to effect an arrest

43. But a private person may not, of his own authority^

arrest another for a misdemeanor, except

demeMon * breach of the peace going on. A pri-

vate person renders himself liable for the

consequences, by directing a policeman to take another into

custody.® In a doubtful case he should not do so, but state

the matter to a Magistrate ; and if he does this without

malice, he will not be liable for the arrest by order of the

Magistrate, though no offence has been committed.®

44. As to misdemeanors, a constable has no greater

Arrett by con-
He may arrest a breaker of the

lAable for misde. peace in his view, or on an assault in his
mouDort. ^

view he may arrest the offender at the time,

or recently, that is, as soon after as he conveniently oan.^

1 Broom*! Com. 726 ; Indian Penal 5 Warwick e. Fuller, 12 M. A W.
Oodn, a. 79, Ulna. ; a- 59, Or. Pro. C. 509.
2 Pbuadeook e. Baker, 2 B. A P-, 6 Btonebonae v. Elliott, 6 T. B. S15 ;

960; Smith e. Shirley, 8 0. B. 142. The Marafaalaea Oaae, 10 Bep. 68, b.

8 AUen «. Wright, 8 0. A P. 526. 7 Beg. v. Light, 27 L. J. 1 H. 0.
4 West V. Bazeudale, 9 0. £. 162.
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If the assaalt has ceased and there is no danget of its

renewal, the power to arrest is gone.^ So, if one stands in

his way so as to hinder him in preventing a breach of the

peace, he may take such person into custody, but will not

be justified in giving him a blow, or in handcuffing him.^

45. As to felonies, a constable has greater inherent

power than a private person.* Thus, he

need not, to justify himself, prove that a

felony Lad actually been committed, but if

he has reasonable cause to suspect that a person (not being

an infant under the age of 7 years, incapable of committing
felony)^ has committed a felony, he may detain such person,

and bring him before a Magistrate.* There being reasonable

cause to suspect, the question of reasonable necessity for

immediate arrest to prevent an escape is, it seems, a matter
entirely for the decision of the officer, and at his discre-

tion.* So, when he acts upon a charge made to him by one
person against another, it should be reasonable. There is

no fixed rule as to what is a reasonable ground of suspicion.
A charge may be reasonable or unreasonable, with reference
to the circumstances and character of the party making it,

or of the party charged, A constable, though he ought to
be protected in the execution of his duties, ought also to
be guided by ordinary reason, care, and cautiou.7 Still, if

one charges another with felony, and desires a constable to
take him, and he do so without a warrant, (it being an offence
for which he can so arrest,) he is not responsible for the

1 Eegf. V, Marsden, L E. 1 C. C. E. 6 Beckwith v, Philby, 6 B. & 0. 635 j
^

o’ T « Buckley v. Gross, 32 L. J. 329 Q. B.

I S 1 C. & P. 40. 6 1 HUliard, 234.
^

o 4 Bi. Uom. 292. 7 Hojarff v. Ward 3 H AN 417-9!^
4 Marsh Loader, 14 C. B. (N. S.) L. J. 4« E«h.

’ 27

; Indian Penal Code, s. 82.
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imprisonmeBt^ tboogli the charge is false^ and bo felonj had

been committed.^ It would be most misohievons, that^ (the

charge being apparently reasonable), the constable dbonld

be bound first to try, and^ at his peril, exercise his judgment

on the truth of the charge. He that makes the charge,

alone is answerable.^

46. But where a felony has been committed in the house

Charging with of ^^d he sends for a policeman and

in^onstody^St^*
states circumstances of suspicion, and the

guished. policeman, on enquiry, arrests B, and desires

A to come to the station-house, and sign the charge sheet

against B, and A does so, A is not responsible for the

imprisonment ; as charging a person with an offence, is a

different thing from giving him into custody. The arrest

and detention are then the acts of the policeman, but A
might have been liable, if he had acted with bad faith, or

maliciously, but not otherwise.^ But the giving into custody

induces liability
; and the signing of a charge sheet by a

person is primd facie evidence against him that he ordered

and directed the arrest.^ If signing the charge sheet was

essential to the detention of the plaintiff, and the defendant

signed with that knowledge, he is responsible for the impri-

sonment. But charging or signing a charge sheet is not

an inception of a malicious prosecution, where a ministerial

and not a judicial officer is thereby set in motion ; it is only

evidence of a false imprisonment.^

47. If an arrest by a constable is, in its inception, wrong-

1 Hale P. 0. 177 j Davia v. Euasell,

2 M. & P. 607.
2 Per Bord Mansfield in Samuel v,

Payne, 1 Dong. 360.

8 Grinham v. W illey, 4 H. & N. 499

;

28 L. J, 242 Excb.

4 Harris v. Dignum, 29 L. J. 23Exob,
6 Austin V. Dowling, L. R. 5 C. P,

640. Of. Penal Code, a. 211 as to Cri*

minal liability.
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* t f fill oilier constables wbo aid and assist

tboso vho^ oon. m tbe oontinnanoo of tne wr^mgfiu tm*

(wnmant
”

oriSal prisonment, are responsible for the entire
^ly wrongful damage thereby oansed to the plaintiff^

althoagh they had no knowledge of the nnlawfnlness of the

imprisonment
j and intended to act in strict discharge of

their official dnty.^ E?ery nnlawfnl detainer of a prisoner

after he has gained a right to a discbargOi is a fresh impri-

sonment.^

47a. As to acts done by pnblic officers abroad either

ArretU by offi- against the person or against property the
oials abroad. Yule is that ordinarily a governor or like

officer has no general sovereign authority, but is limited by.

his commission. When acting within its powers (express

or implied) his acts are acts of State and not cognizable

by any Court ; but it is for the Court first to determine

whether a particular act is so within the limits of his

powers.^ An act not affecting to justify itself under colour

of legal title or on grounds of Municipal law, but done

entirely outside such law, is an act of State, and cannot be

enquired into by a Municipal Court. But an act that does

purport to have been so done, as a seizure under colour of

legal title by succession, or a levy of taxes under some euact-

ment, is not an act of State, and may be enquired into in

ordinary course of law.^ An officer authorized to arrest per-

son or property on reasonable suspicion of an offence, will

be justified if at the time he reasonably believed in the ex-

istence of a state of circuiqstanoes which, in his honestly-

1 Griffin t. Coleman, 4 H. A N. 265

;

28 L. J. 184 Bioh. ; aeeins to overrule

Bowditob . Fosbury, X9 L. J. 889
}Sxcb.

2 Edgell V. Fraxmie, 1 H. A Gr. 222.

3 Musgraxe v. Pulido, 5 App. Gas.
102 .

4 Secretary of State v. Harry Bban-
Jee, 6 Ind. Jnr. 402; Forester Seore.

tary of State, Ind. Ap. Sup. Vol 17.
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formed opinion, amounted to anch an offence,^ Am to all

each oaaea there is the farther general rule that in order

that there may be an action in one country for a tort com**

mitted in another^ the wrong must be one actionable or not

justifiable in either.^

48* If there is groand to arrest A, and B says he is A
Arrest of the is arrested, there is no injury. But

wrong person. after he has given notice that he is not A,
he cannot lawfully be detained for a greater length of time
than may be reasonably necessary to ascertain the truth.*

If A in answer to inquiries gives information which he
believes to be true, but does not himself put the ofSoers of

justice in motion, he is not generally liable, though the
officers, acting upon his information, arrest a wrong party.
But the character of the information, and the degree of
active interference, may induce liability

; for there are
statements which no man ought to make, and there is

information which no person ought to give, without ascer-
taining beforehand whether it be true or false.

49. Where a person is arrested under a warrant or other

Arrest npdw ^ Court, the ministerial officer

is in India, and generally in England, pro-

tected by special enactment. Act 18 of
1850 provides, that, where a judicial officer has acted in
good faith believing himself to have jurisdiction, no officer
of any Court or other person bound to execute the lawful
warrants or orders of any such Judge, Magistrate, Justice
of the Peace, Collector, or othes person acting judicially.
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shall be liable to be sued in any Civil Court, for the exBcn*

tion of any T^arrant or order^ which he would be bound to

execute, if within the jurisdiction of the person issuing the

same. Act 5 of 1861, s. 43 also gives full protection to a

police officer acting under the authority of a warrant issued

by a Magistrate, notwithstanding any defect of jurisdiction,

and though this was known to the officer. But this will

not protect him if he executes the warrant illegally, as with

illegal force or on a wrong occasion
;
for an illegal act done

under colour of a legal warrant is not done under its

authority. Otherwise, the general rule is, that where the

Court had jurisdiction of the matter, and, in disposing of it,

has merely acted erroneously, then the party who put the

Court in motion, or the officer who executes the process,

will not be liable for an action. But where the Court had

no jurisdiction in the matter, the whole proceeding is one

by an incompetent authority, and the parties above specified

may be liable to an action for false imprisonment under

the process of the Court.^ The distinction is between pro*

cess void for irregularity, and void for error. A judgment

regular as to jurisdiction and procedure may be afterwards

set aside for error, and then having been a regular judgment

until BO set aside, it is still a perfect protection for all process

issued and executed under it. But a judgment set aside

for irregularity, as want of jurisdiction, affords no protec-

tion for acts done under it during its pendency. Then for

the mistake of law that has led to the execution of a wrong-

ful process, there is no protection save what may be given

by special enactment. If & Civil Court disposes of a criminal

case, it is an instance of a want of jurisdiction directly from

1 The Marshalsea Case, 10 Rep. 68,

hi 76) a ; Howard Gosaet) 10 B.
359; Watson v* Bodell, ]4 & W*
57.
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B mistake of law ; but there may be ignorance or mistake of

fact^ 8uob| for iDstanoe^ as to where the cause of action

arose, or as to other like preliminary facts needed to found or

to oust jurisdiction* Where the facts of the case, although

subsequently found to be false, are such as, if true, would

have given jurisdiction, the immunity of the Judge or of

others cannot depend upon their being true or false; but if

the Judge mistake the law as applied to those facts assuming

them to be true, and they showed an entire want of juris-

diction, it is otherwise : in the former case it is a mistake

of fact and the judgment or order is simply erroneous, but

ill the latter it is a mistake of law, and the judgment or

order is irregular.

50. Such are the principal rules of the English law.

Arrest without
warrant by police
officer in India.

The Indian Penal Code uses only the word

offence, and makes no such division of

crimes as into felonies and misdemeanors.

But in respect to grave offences and outrages, especially

upon the person, and affrays and assaults whilst in pro-

gress, the principles of the English law ought to be

applied to a private person arresting another. The power

of police officers under the Code of Criminal Procedure

seems much less clear. The provisions of the Code are

contained in Chapters V and XIII. ^ Offences are divided

into those for which an officer shall not, or for which he may
arrest without warrant. There is a long schedule of these,

but no very apparent principle governs this division of

offences. •

51, As to arrest under civil process, the Code of Civil

1 As to possession of the warrant Codd v. Cabe, 1 Excb. D. 352.
at the time of arrest^ see s. 80 and
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prooeii in f^rly oa

to the Ooi^ lor iCMMfiaoiiaiitky^ bat be

bring his iwsfcion tet tbe injury. Oenordlly as to ministeml

officers executing process. Act 18 of 18M applies. If the

process is feigned, forged, or simulated, and is not the

process or order of the Court, it as a mere nullity, and the

officer can derive no protection from the piece of waste

paper.^ But if it is genuine, though void in form, he is pro-

tected, since it is not for him to examine the judicial act of

the Court.^ It has been held in England that an arrest

under civil process will be illegal if the officer has not the

warrant in his possession at the time
; and if, after

arrest, he refuses to produce it, the detention will be
illegal.^ If a first arrest be a false imprisonment by the

wrongful act of the oflScer, no subsequent conduct or act of

his can legalize the coutinuance by him of that imprison-

ment.^ The party is entitled to be set at large before he
can be taken on other valid process in the officer's hands.^

Where an officer in the position of a Sheriff makes a false

return (as of a rescue) which is conclusive as to the facts

stated in it, so that plaintiff is arrested in consequence, the
officer is liable in damages for the misfeasance without proof
of malice or want of probable cause.^

52. If a person privileged from arrest under civil process,

Arreat of pri- ^ witness in attendance under the pro-*
viieged peraons. ^ess of a Court, or an accused person attend-

1 Hooper v. Lane, 6 H. L. C. 44S.
2 Countesa of Kudand’a Case, 6 Kop.

54 a.

8 GJalliard «. Laxton, 8 Jur. N, S,
642.

Humphrej v, MitoheU, 3 Scott 51,

6 Bggingfcon’s Case, 2 E, & B. 728

;

Hooper v. Lane, 6 H. L. C. 497 : 27
L. J.75Q. B.
6 Brasyer v. Maclean, L. B. 6, P, C-

898,
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to lakon ^poo vali^ Tptoeew, the writ |wrotoolB tko

officer^ a»d the witness should apply to the imder

whose authority he has been compelled to appear as a wit^

ness, to discharge him from custody.® But if a party, know-
ing of the privilege, yet causes the arrest to be made, he
would be liable ; and it may be doubted if an officer, who
acts when having such knowledge, ought to be protected

;

but it has been held that he would be.®

53. A party may render himself liable, by either him-

self personally, or by his vakeel or agent.

When a private interfering in the execution of process by
officer. If he has merely set the Court

in motion, he is no trespasser ;
^ but if he,

or his agent takes upon himself to give wrong directions,

or by word or act induces the officer to seize the wrong
person, he is responsible.® So if A gives B into custody

and a Magistrate remands B, this is the act of the Magis-

trate, and damages cannot be given against A for the

remand; ® but in a suit for malicious prosecution it would be

properly taken into consideration in assessing the damages.

The officer who, by inadvertence or mistake, arrests, under

legal process, a wrong party (that party not having contri-

buted to the mistake and having given notice of it), is

responsible; as are also all persons who interfere in any

by giving directions or assistance, or officiously volun-

teering information to the officer, leading to the mistake.^

1 Gilpin f>. Cohen, L. R. 4 Exch. 181.

2 Maf(nay v. Bait., 5 Q. B, 896.

3 1 Hilliard, 232 ; 2 Selw. N. P.
1078.
4 Carratt v. Motley, 1 ij. B. 28

;

Brown v. Chapman, 6 C. B. 365.

6 Lowell V. Champion
,
6 A. & E. 417 5

West V. Smallwood, k W. 418. -

6 Look V, Ashton, 12 Q. B. 871.

7 Jarmain v. Hooper, 7 So. K.
663.
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64. Where trespasses of a serious nature have been

committed by oflBcers of the law under

dainiB>g^66 w li 0 B colour of le^al process^ exemplary damages

are recoverable* Violent and ille^^al con-

duct on the part of officers charged with the execution of

legal process, is calculated to lead to dangerous conflicts.^

55. A gaoler who receives a prisoner under a warrant,

is not responsible in damages if the warrant
XilQiloillt^V of £L — m « j-1

gaoler for false nhS been irregularly issued; but it the
imprisonment. ^rong man has been arrested and brought

to him, or the warrant is altogether void and a mere nul-

lity, he will be responsible for the detention, though he had

no means of ascertaining the identity of the party brought

to him with the person named in the warrant But if the

party thus wrongfully arrested does not, when brought to

the gaoler, complain of the wrongful arrest, or give the

gaoler any means of ascertaining that he is not the person

named in the warrant, nominal damages only would be

recoverable.

56. As to judicial officers the rule is, that no suit can be

brought against any Judge, when acting

^or
» matter withiu Lis jurisdiction,

m\V
^ ^oy ©*'*’01* or mistake in doing or omit-

ting any act and it is not allowable for

a plaintiff to aver that any judicial act was done maliciously,

that is, intentionally in violation of the law.^ But if a judi-

cial officer does any act beyond the limit of his authority

1 Brunswick V. Sloman, 8 0, B. 831. 4 Groaewelfc v. Barwell, 1 Ld. Kay.

2 Aaron v. Alexander, 8 Can^. 34 ; 454. Bee the elaborate judgment of

Griffin V. Coleman, 28 L. J. 184 Bxcb. Kent. C. in dates v. Lancing, 2 Hil-

S Doswell 0. Impey, 1 B. & 0. 169; Hard, 173—180 ; id. 194,* Spooner v.

Miller v. Leare, 2 W. Bl. 1141. Juddow, 4 Moore I. A. 833.
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causing injury to another, he will be liable.^ Still a Judge
with limited jurisdiction, is not liable for acting without

jurisdiction, unless he had the knowledge or means of know-

ledge of which he ought to have availed himself, of his

want of jurisdiction
;
and it lies upon the plaintiff in every

such case, to prove that fact.^ Where the facts, if true,

would have given jurisdiction, his immunity cannot depend

upon their being true or false, and he is not liable though

they be found afterwards to be false but if he mistake the

law as applied to those facts, and decide that he has juris-

diction where clearly he has no pretence for it, he will (at

least by English law) be liable/

56a. In England, under 11 and 12 Viet. c. 44, ss. 1, 2,

the rule in respect to Justices of the Peace is, that if the

act is done without jurisdiction, it is a trespass
;

if within

the jurisdiction, the right of action depends upon the cor-

ruptness of the motive, and it must be proved that the act

was done maliciously and without reasonable and probable

cause.* In India the protection is greater and includes acta

done in good faith, though without jurisdiction. Act 18 of

1850 enacts that, no Judge, Magistrate, Justice of the

Peace, Collector or other person acting judicially, shall

^^be liable to be sued in any Civil Court for any act done,

‘^or ordered to be done by him in the discharge of his

judicial duty, whether or nob within the limits of his

'^jurisdiction
;
provided that he at the time, in good faith,®

"believed himself to have jurisdiction to do or order the

1 Doswell V. Ittipey, 1 E. & 0. 169. 6 Taylor v. Nesfield, 8 E. 6. 724;
2 Calder v. Halket, 2 Moore I. A. C. Paley on Conv. ('Sth ed.) 450—74.

309, 310. 6 For a deOnitioti of ' good faith,’ tee
3 Houlden v. Smith, 14 Q. B. 852. Penal Code, t. 52.

4 Honlden v. Smith, supra j Wingate
V. Waite, 6 M, & W. 746.
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'^act complained of/' The law as to criminal liability ia

xnnch the aame/

57. These words^ wide as they are^ can scarcely be taken

Where they mU *^0 ©xcuse culpable negligence, or gross
be liable. ignorance, or incompetency. Since the law

expressly requires good faith, and that necessarily involves

there being no want of due care and attention, they ought

to be limited to where a judicial officer exercising ordinary

reason, care, and caution, has yet erred in judgment, and

acted without jurisdiction. It is not because a Magistrate

chooses to think himself acting under a statute, that he

can by such mere fancy of his own protect himself in an

action.^ Thus, where a Magistrate acts without those cir-

cumstances which must concur to give him jurisdiction, as

where he grants a warrant without information, upon a

supposed charge of a heinous offence, he ought to be
liable.^ So, where he commits a person for re-examination

for an unreasonable time,'* So, aMagistrate is not at liberty

to detain a known person to answer a charge not yet made
against him

;
though it might bo otherwise as to a mere

vagabond.® So, a Magistrate will be guilty of an assault

and false imprisonment, and responsible in damages, if he
tries to force a party who has appeared to answer a com-
plaint, to agree to an arrangement, by threatening that he
will otherwise convict him, and giving him into the custody

of a Constable.^ In India, a Magistrate investigating a

charge on which he has power only to commit for trial, is

1 Penal Code, s. 77. * 8 Morgan v, Hnghes, 2 T. R. 226.
2 Oanii v, CUpperton, 10 A. & 4 Davis t;. Capper, 10 B. A 0. 28.

582 ; Oalder V. Halket, 2 Moore 1. A. C. 5 Bex v, Bimle, 1 M. & B. 160.
807. See also Shesbaiyangdr «. Raga- 6 Bridgett v, Coyney, 1 M. A B. 211,
natba, 5 Mad. H. 0. B. 845 $ & 6 Mad.
H. 0. B. 428 ; Sinclair v. Broaghton,
L. B. 9 Ind. Ap. 172.
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not a Jadge; an and improper remand or refneal o! bail

would not eeem to be a judicial act, but would be action-

able, at least on proof of malice.^

58. Judicial functions cannot be delegated, and if it has

been the practice of a particular Court to

delegate to ita clerk, the performance of

^ted
judicial acts, the practice is illegal, and the

clerk who thus takes upon himself the office

of Judge, is responsible for the orders he gives. If he

takes upon himself to issue a warrant without the order or

direction of the Judge, he is liable for the trespasses occa-

sioned by its execution 2 But a clerk signing orders in the

course of his duty, is not liable unless there is a total

absence of jurisdiction on the part of the Judge.^ So, a

Magistrate is bound himself to hear the witnesses and de-

termine the case ;
if, therefore, depositions are taken by

the Magistrate's clerk, in the absence of the Magistrate,

and the Magistrate proceeds to act upon depositions so taken,

he acts entirely without jurisdiction; there is no proper

charge before him, and if he directs the imprisonment of the

person accused by them, he is responsible for a trespass.^

So, a Magistrate ought never to execute his office in his own

case, or where he has an interest,^ but cause the offender

to be carried before some other Justice.® But if he is as-

saulted, he may commit the offender for trial ;
or, if he be

insulted, or otherwise interrupted in the execution of his

office, he may proceed against the party under s. 228, Penal

Code and s. 480, Code of Criminal Procedure.

1 Penal Code, 0. 19, III. (d) ; s. 193, 2 Andrews v, Morris, 1 Q. B. 3

;

Bxpl. 2 ; Linford v, Pitzroy, 18 Q. B. Whitelegg v. Ktchards, 2 B. & 0< 45.

240, shews that the rule is otherwise in 8 Dews t>. Biley, 11 0. B. 484.

England. See also Paley on Oonv. (5th 4 Caudle v, Seymour, 1 Q. B.

ed.) 20 note (k) as to what acta are 5 Wildes v, Bussel, L. E, 1 0. P. 722,

Judicial and what ministerial. 6 Per Holt, C. J. Anon, I Salh.
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59. In England the rnl6 seems to be, that t^here the

action is brought against a Justice of the

triS^o^o^her^f^ Peace for acts done without, or in excess of

jurisdiction, the conviction or order must

first have been quashed
;
but not where the

action is for a malicious conviction, or other malicious abuse

of the functions of his oflBce ; and it will be necessary, if

the Magistrate had jurisdiction in the matter, to show that

he acted maliciously, and without reasonable and probable

cause.^ On principle this rule would seem equally applies*

ble in India, when it is sought, notwithstanding Act 18 of

1850, to make a judicial officer liable for his acts ;
and even

where it is shown that he acted without jurisdiction, the

burden would still seem to be upon the plaintiff to show that

the judicial officer did not act in good faith within the

meaning of the Act.® The question whether a Magistrate

has acted in the discharge of his duty with good faith, and

with reasonable and probable cause, is a question of law for

the decision of the Judge.®

60. There is a wide distinction between an action against

a prosecutor for a malicious prosecution, and

viotSn «ction against a Magistrate for a mali-

doui proaecutioa cious conviction, and imprisonment there*
distinguished. ^

under. In the former case, proof that there

was, in reality, no ground for imputing the crime to the

plaintiff, shows that the prosecution was instituted without

probable cause, and malice may be inferred from thence ;

but iu an action against a Magistrate for a malicious con*

viction, the question is, not whether there was any actual

1 11 & 12. Vi(Sfc. c. 4i, SB. 1, 2. I. A. 0. 879.
3 Calderv. Hftlket, 2 Moovo I. A. C. 8 Kirby v. Simpson, 10 Exch. 867.

810 ; Spooner e. Jaddow, 4 Moore,
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ground for imputing the crime to the plaintiff^ but whether/

upon the bearing; there appeared to be none. The plaintiff

must prove a want oC probable cause for the con victiori;

which he can only do by proving what passed upon the

hearing before the Magistrate; when the conviction took

place. The Magistrate has nothing to do with the guilt or

innocence of the ofEender, except as they appear from the

evidence laid before him. The conviction must be founded

on that evidence alone, and it is impossible to show that

there was no probable cause for the conviction, without

showing what that evidence was. There may be a malicious

prosecution without a malicious conviction, and there may
be an unfounded conviction by the Magistrate without

malice.^

60a. So when an objection is taken that goes to oust

Objeotiona to ^^e jurisdiction of a Magistrate, as where a
jawadictiou. claim of title 18 set up, it is for the Magis-
trate to decide whether the objection is hond fide, or merely
frivolous, and he is not responsible unless it be shown that

he acted maliciously and without reasonable and probable

cause iu holding the objection to be frivolous.^ But a

Magistrate cannot give himself jurisdiction by erroneously

and capriciously deciding contrary to the truth upon the

question upon which his jurisdiction depends.^ In all cases

in which Magistrates have to decide a collateral matter
before they have jurisdiction, and they give themselves

jurisdiction by finding facts which they are not warranted
in finding, the superior Court will review their decision,

and, if they have improperly given themselves jurisdiction,

1 All this is p&r Gibbs, C, J., in M. 0., andE. B. & E.852 ; and see the
Burley v, Bethnne, 5 Taunt., 683. cases on this subject in Paley on Oouv*

2 Pease v. Chaytor, 9 Jur, N. S. 664. 138—145,
3 Beg, V, Nunneley, 27 L. J., 261
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wll set aside their proceedings
; bnt where the question is

a material element in the consideration of the matter they

have to determine, and they, exercising their judgment as

Judges of the fact, have decided it on a conflict of evidence,

it is contrary to principle and practice to interfered It is a

general principle that so long as a Court acts within its

jurisdiction, it is contrary to public policy that he who

executes the ofiice of a Judge, should do so upon peril of

being arraigned, by action or indictment, for every judg-

ment he pronounces. Jurors, assessors, and arbitrators are

included under the protection of the same general rule of

law. If it were allowable for a plaintiff, by averring that

the Judge had acted partially or corruptly, to call in question

the original decision and make the Judge himself responsible

for the consequences of it, this would be to give an appeal

where there might be none, and to practically decide the

original cause through a Court which might have no juris-

diction over such subject-matter. Objections founded on

the constitution of the Court, or on the nature of the subject-

matter of inquiry, or on the absence of some essential

preliminary, are extrinsic to the adjudication impeached.

But an objection as to facts involved in the inquiry that the

Judge has erroneously found a fact which, though essential

to the validity of his decision, he was competent to try,

assumes that, having general jurisdiction over the subject-

matter, he properly entered upon the inquiry, but miscarried

in the course of it. Another Court cannot investigate such

an objection without assuming the position of a Court of

appeal, and the power to re-ti^y a question which the Judge

was competent to decide : and this it is not allowable to do.

1 Per Cockburn, C. J, in ex parte Ansiralasia v. WUlans, L. B. 5 P, C.
Yangban, L. E. 2 Q. B. 117 ; C. B. 443.
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aud to allege corruption or malice on his part will not help

the matter.^

61 . Where a judicial officer is liable for a false imprison-

ment^ he is liable for all the usual and ordi*^
For what dam- ... .v £

AgM a judioialoffi. nary injurious consequences tbereot^ sucn as
oer may be liable,

tand-cuffiug, cutting oflE the hair, payment

of penalties, fees, and all such expenses as are reasonably

necessary to enable the plaintiff to procure his liberty ; but

he is not liable for any unnecessary or excessive violence on

the part of the officers executing the warrant.*

62 . Another and very analogous invasion of the right of

Malicious liberty, is a malicious arrest. The distinc-

AfcREST. ^jon in respect to this injury is that the

intention or motive is, (as an exception to the general rule),

an essential ingredient in the wrong.^ Intention and motive

are not identical : intention is the mental relation to the

result aimed at by the act done; but motive begets the

volition that intends such act. In criminal cases, intention

and not mere motive is material; the two may often concur,

and clear proof of the motive may often demonstrate the

intention, but a commendable motive will not excuse au

illegal intention. In civil cases intention may be immaterial,

since the fact of a legal injury (or breach of right) of itself

induces civil liability. But in all cases if a wrongful act is

done intentionally, without just cause or excuse, this is a
sufficient intent to injure and ground of liability, whether

the motive that prompted such intent be good or bad. A
malicious arrest consists in ^n abuse of legal prooessj

maliciously and without reasonable or probable cause, result-

ing in depriving another of his liberty. There must, there-

1 Oolonial B. Angtralaeia «. Willana, I 2 Mason v. Barker, 1 C. & 100.
h* E« 6 P. C. 448 ;Cf« Penal Code, e. 219. 1 3 Broom’s Com. 789.
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foroj be both the abuse, and the hurtful consequence. On
the one hand, an act not amounting to a legal injury, does

not become so by being done with a bad motive or intent

and on the other, a mere intention, or even the endeavour,

will not supply the want of the act;^ but where the direct

and natural consequence—the arrest—has thus followed, it

will be difficult to suggest, in any case, the absence of

actual damage. Malice and want of reasonable and pro^

bable cause must co-exist ; for if there was reasonable and

probable cause for the arrest, it necessarily becomes legal,

and so negatives illegality in the intent, however expressly

malicious the motive which prompted the intent. But the

value of motive as evidence of intention must not be over-

looked j
and from the want of reasonable and probable

cause, malice may be inferred. A malicious arrest must be

distinguished from a simply illegal arrest which constitutes

a false imprisonment.

63. Malice, in the legal acceptation of the word, is not

Malice in law confined to personal spite against indi vi-

and in fact. duals, but consists iu a conscious violation

of the law to the prejudice of another.^ Malice is of two

kinds,—malice iu law, and malice in fact. Malice in law

is where a wrongful act is done intentionally, without just

cause or excuse. Hence some acts are, in law, always

malicious, without any proof being given of personal ill-will

or ill-feeling.^ Malice m fact may be personal against an

individual, and be proved by expressions used, declarations

made, or Conduct generally eyincing enmity towards a par-

ticular individual ;
or it may be general, that is, not perhaps

1 . Stevenson v. Newnham, 18 C. B. 3 Per Lord Campbell, 9 CL & F*
285- 321,

2 Per Coleridge, J., in Lnmley v, 4 Bromftge V. Prosser^ 4 B. & C» 255*
Gye, 2 B. & B. 247.
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aimBd at the individaal safferer, bnian act proving a geperal

disregard of the right consideration dae to all mankiudi and

from which a malicious motive may be justly inferred.^ It

is then scarcely distinguishable from malice in law<^

64. The foundation of an action for malicious arrest iSj

Foandafciou of that the party has obtained an order or
the action. authority from a Judge to make an arrest^

by imposing some false statement upon the Judge^ know-

ingly and designedly, and for the pui'pose of obtaining

some undue advantage, or by stating certain faots as being

true within his knowledge, when he knew nothing about

them, or his belief in the truth of a particular statement,

when he had no reasonable or probable cause for his belief.®

If a person sets the process of the Court in motion and a

wrong person is arrested, he is only responsible if he

obtained such process fraudulently and improperly.^ If a

party truly states facts, and the Judge thereupon does an

act which is erroneous, the party is not liable ; for the

damage then arises from the mistake of the Judge, and not

the false statement of the party.* So, if a party, without

fraud or falsehood, or without the want of reasonable and
probable cause, fairly states facts, and succeeds in satisfying

a Judge that the defendant is about to quit the country,

and BO obtains an order to arrest him, he is not liable to an

action, though the defendant had no such intention. The
subsequent discharge of the party, on showing that he had
no such intention as imputed, affords no ground of action

against the party procuring the arrest, if the original order

for arrest was fairly obtained.®
’

1 Per Pollock, C. B., 12 M. & W. 4 Bheema Cbarla v. Dooti Murti,
787. 8 Mfld. H. C. 40.

2 Broom’s Com. 788*9. 5 Farley v. Dankt, B; 499.
3 Gibbons v. Alison, 3 C. B, 185 ; 6 Daniels t>. Fiel^g^ 16 JUt. A W*

Daniels v. Fielding, 16 M. & W. 206. 207. See Code of Civ. Fro., s. 491*
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65. The fact of an arrest^ oonseqaent npon the order^

JLrreft, wimfc i«.
^ ahown, but the arrest is perfect

where the party sabmits to the process^ or

to the commands of an officer intimating that he is in

custody; and actual contact is not necessary.^ In England
the rule was that the determination of the first action in

which the arrest was made must be shown but this seems

a consequence of Euglish procedure
; and under the Indian

Code it would seem that there might be a snit for a mali-

cious arrest without showing that the first suit was deter*

mined,

66. Whoever mates use of the process of the Court for

Abase of ro
private purpose of his own, not war-

oess for a forei^a ranted by the exigency of the writ, or the
purpose.

order of the Court, is liable to an action for

damages for an abuse of the process of the Court. Thus, if

an order to arrest is used for a purpose not warranted by it,

viz., as a means of compelling the delivery of specific pro*

perty, or of title-deeds, the party so causing it to be usedj

will be liable in damages for the detention till the property

was delivered, and for the loss from the retention of the

property. When the complaint is, that the process of the

law has been thus abused, and prostituted to an illegal pur-

pose, it is immaterial whether the suit in which that process

has issued was determined or not, or whether it was found-

ed on reasonable and probable cause or not.*

67« If a vakeel or agent, maliciously, and without rea-

Liabiiity of a sonable or probable cause, knowing that his

vakeel or agent. client has no just claim against the party.

1 Grainger e. Hill, 4 Bing. H. C. 212. 8 Grainger e. Hill, 4 Bing. N. C. 212.
2 ^Iw. F. 1075; Eoeo. St. H. F. See Fenal Code, ss. 347, 348.

6S2.
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Esiiists ia patting the law in motion, and effects an unlawful

and maliciona arrest, he, as well as bis client who has author-

ised the proceeding, will be responsible in damages.^

68. So, it seems that, if A, maliciously and without rea-

Liability by
usinff name of a
third party.

sonable or probable cause, uses the name of

B, or induces B to bring an action against

C, and thereby G suffers damage, A may
become liable to G ;

as where B has been non-suited with

costs, but was a pauper or insolvent, when the action was

brought, and A knew it ; but not if B was solvent, for then

C may get the costa from B, and he suffers no damage.^ The
English laws as to maintenance and champerty are not of

force as specific laws in India ; and though such an agree-

ment, as between the parties thereto, is to be carefully

watched, and may, in some circumstances, be invalid, yet

in the absence of malice and want of probable cause, it

affords no ground of action by the third party sued against

him who was the mover of the suit.® The case put is an

instance of an injury resulting in damage to personal pro-

perty, that is, in a pecuniary loss ; but one resnlt of such

an action might be an injury to the person, as an arrest.

69. So also there may be a malicious abuse of final pro-

Abuse of final c®ss, and Consequent liability; as, whereon
process. process of execution on a judgment, the

debtor baa been arrested and kept in custody for a greater

amount than remains due on the judgment, and he can prove

that, ^by reason of the arrest and detention for the larger sum,

his imprisonment was prolonged, or the expense of bis

1 Bioclcley v. Homidge, 8 0. & Pi 8 Ram Oomar 0. t>. Cbander Canto.
16 ; Green v. Elgie, 6 Q, B. 99. M. 4 Ind, App. 28 j 2 App, Oat. 186

;

2 Ootterell v, Jones, 11 0. B. 718; Ghedambara v, Benge, 1 Ind. App. 241.
Collins <». Cave, 28 L. J. 204 Exch.
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discharge increased* Then hia remedy, where the thing has

been done inadvertently without malice, is to apply to the

Court that he may be discharged, and that satisfaction nmy
be entered up on payment of the balance justly due. l^ut

where the creditor knew the sum for which execution was

sued out, to be excessive, and liis motive was to oppress or

injure his debtor, it would be discreditable to the law i£

discharge was the only redress, although, by the excess, the

debtor may have suffered a long imprisonment, and have

been utterly ruined in his circumstances.^ But as long as

there is a judgment against the plaintiff, though erroneously

entered for a larger amount than due, the plaintiff is estop-

ped thereby.^

70. py way of damages it may be shown that the plaiu-

D am ages in

snch action,
i

tiff, by reason of the arrest, was prevented

from attending to his business, was injured

in his credit, and was put to and incurred divers costs and

expenses for his maintenance during the detention, and in

obtaining his discharge.^

73. A malicious prosecution, or to put the criminal law

Malicious PRO- force maliciously and without reasonable

8ECUTI0X. probable cause, is wrongful.^ The in-

jury may be viewed as one causing, either (1) damage to a

man^s reputation, as where the matter whereof lie , is ac-

cused is scandalous; or (2) damage to his person, as where

he is arrested in consequence, or put in danger to lose his

life, limb, or liberty ;
or (3) damage to his property, where

he is forced tp expend hi»‘money in necessary charges to

1 AJl this is per Lord Campbell, C. P. ; Ch archill v. Siggers, 3 £. A B.
C. J. , in ChurehUl % Biggers, 3 E. & 9^9.

937. 4 Chnrchill v. Riggers, 3 E. & B. 937.
2 Haffer v. Allen, L, B. 2 Exoh. 14 Of, Penal Code, s. 211.
3 tTenings v. Florence, 20 L. J. 277
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acquit himself of the crime of which he is accused.^ In

aome one or other of these respects, there must be proof of

actual damage.^

7-. The injury exists only where malice is combined

Nature of the
want of probable cause. Malice alone

injury. ig not sufficient, because a person actuated

by the plainest malice may, nevertheless, have a justifiable

reason for the prosecution.^ From the most express malice,

the want of probable cause cannot be implied ;
whatever

the feelings of malice, still if there was reasonable and

probable cause for the prosecution, the accuser is not lia-

ble.^ But from the want of probable cause, malice may
sometimes be inferred, though it is only presumptive evi-

dence of malice.® An action for malicious prosecution will

lie against a corporation aggregate, as a railway company,

and a malicious intention may be presumed so as to make
them liable for intentional acts of misfeasance by their

servants, if acting within the scope of their authority.®

73- Each case will depend ranch upon its particular cir-

Evidence cxf the curastunces, but, generally, the facts ought

to satisfy any reasonable mind that the

accuser had no ground for proceeding but his desire to in-

jure the accused,^ Reasonable and probable cause has been

defined as an honest belief in the guilt of the accused based

upon a full conviction, founded upon reasonable grounds, of

the existence of a state of circumstances which, assuming

them to be true, would reasonably lead any ordinarily pru-

1 Per Lord Holt, C, J., ia Savile v. H. C. 151,
Koberts, 1 Ld, Kayiti, 364. 6 Johnstone v. Sutton, 1 T. B. 544 ;

2 Byne v. Moore, 6 Taunt. 187 ; 2 Mitchell v. Jenkinf, 6 B. & Ad. 594.
Selw. N. P. 1073, 6 Edwards t>. Midland By, Oo„ 6

3 Willans v, Taylor, 6 Bing, 186. Q. B. D. 287.
4 Turner t>. Ambler, 10 Q. B, 257 $ 7 Wiilana v. Tailor, 6 Bing. 186.

Moouee Ummah M. Com. Madr.,
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dent and cautious man^ placed in the position of the accused^

to the conclusion that the person charged was probably

guilty of the crime imputed. There must be; first, an

honest belief of the accuser in the guilt of the accused

;

secondly, such belief must be based on an honest conviction

of the existence of circumstances which led the accuser to

that conclusion ; thirdly, such secondly mentioned belief

must be based upon reasonable grounds, that is, such

grounds as would lead any fairly cautious man in the defend,

ant’s situation so to believe; fourthly, the circumstances

so believed and relied on by the accuser must be such as

amount to reasonable ground for belief in the guilt of the

accused.^ Proof of an acquittal for want of prosecution is

not even primd facie evidence of malice ;
various reasons

may have necessitated the abandonment.^ Proof of the

absence of belief in the truth of the charge by the party

making it, is almost always involved in the proof of

malice.^ Any statements or declarations made by the ac*

cuser, tending to show that he was actuated by spite and

ill-will in instituting the prosecution, are, of course, evidence

of malice.^ If bis conduct shows that the accuser believed

that the party proceeded against as a thief, took the goods

under the erroneous notion that he had a lieu upon them, or

had a right to take and detain them, there is then evidence

of malice and of want of probable cause.^ So also, if the

accuser’s object was to enforce payment of a debt, or resti-

tution of g^ods unlawfully detained, without having any

reasonable ground for preferring a criminal charge.^ In an

1 Hiokg Faulkner, 8 Q. B. D, 167. 217.

2 Ibid, s Foroell v. Maoaatnara, 9 5 Huntley u. Simeon, 27 H 134
Beet., 861. £xoh.

8 Addison, 204 (Sfcb ed.) 6 Brooke v. Warwick, 2 Stark. 898.

4 Mitchell c. Williams, 11 M. A W.
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acUon for malieioiia proseootioa the burden is on tbe plain-*

tiff to prove tbe want of probable cause and tbe esusteuoe of

malice ; in one for false imprisonment the burden is on tbe

defendant to prove tbe existence of probable cause* The

reason is that to set the law in motion by a prosecution is

on the face of it a lawful act ; but every imprisonment is on

the face of it an invasion of another's right of libertyj and

needs to be justified.^

74. It is no answer that the accuser was bound over,

Accuser bound by recognizance, to prosecute and give evi-

over to prosecute. <Jence, if that was merely the result of the

prior malicious proceedings originated by him.^ And where

A gives false evidence in a Court, and the Judge, believing

B*s contrary evidence to be false, commits B for perjury,

and binds A over to prosecute, then A, it has been held,

will be liable, as he may be said to have caused the pro-

secution, since he ought not to have gone on with a charge

known to him to be false, nor have supported it by his own
evidence.*

75. A man may prefer a charge either on the foundation

Charge on
what he knows, or of what be suspects.

knowledge or ou In the latter case, it is enough if there were
suspicion. . xc • i. i. • jcircnmstances snmcient to induce suspicion

on the mind of a cautions person.^ The accuser is not liable

though from a defective memory, he innocently was wrong
as to his facts* So, he may act on the reasonable informa-

tion of others, though he had personally no knowledge of

the facts, if in all the circnni^tances his so acting was
reasonable.^ But if the charge was wilfully false, or bis

1 Hieki s. Faulkner, 8 Q. B. D, 167. 8 Fitzjohn Mackinder, 7 S.
The rule was not finally so settled till 1288.
A. D. 1629 i see Big. L. C. 195. 4 Davis v. Koake, 6 H. A S. 82.
2 D4boia e. Keate, 11 Ad. & B. 882. 5 Hicks v, Faulkner, 8 Q. B. D. 167*
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BtatementB tininie. to his knowledge at the time he made
them^ or of each a nature that, having the means of inquiry,

he ought not to have founded the charge on them without

inquiry, he will be liable; and it will not be for him to

object that, on the facta* stated, the Magistrate ought not to

have granted the warrant.^ The neglect to use a ready and
obvious mode of enquiry is an element in determining the

question of reasonable and probable cause
; thus acting on

hearsay evidence when the original source of information

was easily accessible, may be but is not necessarily such.^

76. But if a man fairly states the facta of his case to a

Liability from
the Magistrate conceives

^or of Magig. that to be an offence which is not an offence
tratd.

but only matter for a civil action, he is not

responsible for the erroneous judgment of the Magistrate,

and the acts consequent upon it.^ It is otherwise if with-

out probable cause, he made a charge of an offence, though
acting under the advice of the Magistrate. So the having
acted under legal advice, though it may help to prove good
faith, will not necessarily be any protection

; otherwise a

malicious accuser might shelter himself behind an incom-

petent or partial advocate or adviser.^

77. Where A has taken B^s property, but it is obvious

Liability frftm tils'll did SO under a notion of right, there

reasonable or probable cause to charge

,
A criminally. B may not say that he was

justified because A had no right to do it, no matter how
honest his intention. If that is his opinion, it is a blunder

1 Cohen y, Morgan, 6 D. & R. 8 j v. Emerson, L. R. 6 Exoh. 844, 373,
Eleee v. Smith, 1 1). & R. 106, 380 ; an action for procnring an adjudi-

2 Perryman v. Lister, L. R. 41L L. cation in bankruptcy in which the
521.

^
Court was divided.

Leigh Webb, 3Esp. 165 ; Johnson 4 Hewlett v. Crnchley, 6 Tannt. 283.
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on his part, and one of those Wanders for which a man who

commits it, should be panished, as it is very likely that the

person charged with felony through the blnuder, will, as

long as he lives, be sometimes asked whether he had not

been had up before the Magistrate for felony.^

78. The reasonableness and probability of the ground for

On what the
pi*<>8GCutiou may depend upon the ijiquiry,

probable oanae whether Other facts which furnished au
may depend.

answer to the prosecution were known to

the accuser at the time it was instituted.^ So, the reason^

able cause must be existing in the mind of the accuser at the

time of the prosecution, and not have oorne to hia kuoWf

ledge afterwards.® The question of reasonable and probable

cause depends in all cases, not upon the actual existence,

but upon the reasonable bond fide belief iu the existence, of

such a state of things us would amount to a justihcatiou of

the course pursued iu making the accusation complained of.

The distinction between facts to establish actual guilt and

those required to establish a bond fide belief in guilt should

never be lost sight of. Many facts admissible to prove the

latter, would be wholly inadmissible to prove the former.^

A full knowledge of the facta, but a long delay to act upon
them, may throw doubt upon the bona fide belief of the

accuser in the truth of the charge. Though he must always

have had such bond fide belief, that alone will not excuse

him, for if he formed his conclusion rashly and inconsider-

ately, he is not warranted in acting on it.^ It is the rule

that evidence of the general ba^ character of the plaintiff is

not admissible in defence to show probable cause
; but

1 Per Bramwell, B., in Huntley v.
Simeon, 37 L. J. 137 Bxcb.
2 Turner v. Ambler, 10 Q. B. 262

;

Pantou V, WilUama, 2 Q. B. 194.

3 Delepral v. Hijrhley, 8 Bing. N. C.
950; 1 Hilliard, 495.
4 Hicks V. Faulkner, 8 Q, B. D. 167.
5 1 Hilliard, 496.



UAL10IOU8 PBOBECUTJOK.

evidence of his previous conviction for a like offence is.^

But if the plaintiff was a notorious associate of thieves^ proof

of that ought to be some justification of prosecution for

tbeft^ though evidence as to general bad character otherwise

would be irrelevant.

79. The question of reasonable and probable cause is

ordinarily said to be a'^mixed proposition of

a fact law and fact. Whether the circumstances
and law.

alleged to show it reasonable and probable,

or not, are true and existed, is a matter of fact ;
but whether,

supposing them to be true, they amount to a reasonable and

probable cause, is a question of law.^ This has been said to

be true only in actions for malicious prosecution or false im-

prisonment, where, from the nature of the case, the question

whether there was reasonable and probable cause to set the

law in motion or to act personally on it, depends on the

special knowledge of the Judge.^ In all other cases it is

certainly a mere question of fact for the jury; and here the

right view seems to be that the belief of the accuser in the

guilt of the accused ; bis belief in the existence of the facts

on which be acted, and the reasonableness of such last-

mentioned belief, are questions of fact for the jury, whose

findings upon them become so many facts from which the

Judge is to draw the inference, and determine whether they

do or do not amount to reasonable and probable cause.

This also is an inference of fact, not of law as is sometimes

erroneously supposed ;
and the Judge is to draw it from all

the circumstances of the ca^e.^ Though in Indian procedure

1 Addison, 204 ; 1 HUUard, 532, in S^toh Law. «
2 Sutton V. Johnstouo, 1 T. B. 645 ; d Thompson v. Forrer, 9 Q. B. D.

Lister v. Perryman, L. R.4H. S. 521, 883,8^. « t> T^
wher© this rule is regretted, and it is 4 Hioks if- Faulkner, 8 B. D. 172,

inud to be rightJy a quesUon of fact, as citing .Lister v. Perryman.
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it is immaierial wbafc is for the Judge and what for the jarj^

it is essential to note that in actions for nialiciocui prosecu**

tion, the burden of proof as to all the issues arising therein is

upon the plaintiff ;
that it is not enough for him to prove

himself innocent ; but he must make out a primd facie case

against the defendant as to all the issues before he can

call upon him to give counter-evidence^ and then^ if upon
the balance of all such evidence, the matter is left in doubt,

the plaintiff has not satisfied the burden, and there must be

a verdict for the defendant.^ The question of malice, unlike

that of probable cause, is wholly one of fact for the jury,®

80. It is immaterial whether the party alone makes the

liiabilifcy when
acting through a
third person.

charge, or whether he stirs up and procures

another to make it. In either case he is

liable in damages.^ The procurement of the

violation of a right is a cause of action in all instances

where the violation is an actionable wrong, as in violations

of a right to property or to personal security; he who
maliciously procures the wrong is a joint wrongdoer, and
may be sued either alone or jointly with the agent, When
proceedings have been commenced by an agent, without

the knowledge of the principal, the responsibility of the

latter begins at the point at which he became aware of the

proceedings ; but the question as to him is, not whether

the proceedings were instituted maliciously and without

reasonable and probable cause, but whether in continuing

them he so acted.^

81. It is not necessary whe^ the action is for a mali-

1 Abmfch V, N. E. By. Co., 11 Q. B.
D diA JJIA

2 Bii, L, a Torts, 203.

8 SavUe v. Boberts, 1 Ld.'Baym. 377

•

4 Per Erie, J., in Lumley v. Gye, 2
E. & B. 232. See ante $ 22.

5 Western v. Beeman, 27 L. JT, 57
Exeb.
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.
cions complaint to a Magistrate, to show

What the plain- .t . if x i j -x-
in an action that the charge was taken down in wntmgi

inuBt ahow.
acted upon by tlie Magistrate ; it is

enough that it was made to the Magistrate with the view

of inducing hhn to entertain it as a charge of felony.^ It is

sufficient to maintain an action for a malicious prosecution^

if some only of the charges in the indictment, were mali-

cious and without probable cause.^ But it must appear that

the prosecution is determined, for otherwise it does not

follow that the plaintiff in the action may not be convicted,

and the prosecution thereby shown to be just but the

plaintiff need not prove an acquittal, for a prosecution may
be determined in various ways.^ This does not mean that

the matter must have proceeded to final judgment ;
it must

be enough that the proceedings are not pending, and that

however terminated, their cesser was on the assumption of

the guiltlessness of the accused. If there has been a final

judgment of conviction, still unreversed or irreversible, this

must be fatal to a subsequent acbion for malicious prosecu-

tion 5-^not on any ground of estoppel inter partes, for

technically there is none such,—but because, apart from

obvious public policy,® such conviction negatives alike the

injury or legal wrong, and the want of reasonable and

probable cause. To have accused a man of a crime oi

which the only competent tribunal has in fact declared bin

guilty, caunot well be a legal wrong ; and the fact of sucl

conviction must per se negative the allegation which thi

plaintiff has to prove of the want of reasonable and pro

bable cause. The importaeice of the policy of not allowing

final decisions to be indirectly reversed is clear. Hence ^

1 Clarke Poatan, 6 0. & P. 433. 4 2 Selw. N. P. 1072.
2 Reed v, Taylor, 4 Taunt. 616. 5 Metr. Banki>. Pooley, 10 App. Ca
8 Piaher v, Bristowe, 1 Doug. 215. 217.
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oanviotioa of the plaiatifE by a Magistrate, so long as it has

not been qaashed on appeal, affords a oonclosive answer to

the action and it is the same though the conviction was

under a Statute which allowed of no appeal.^ But on the

other hand, a hnal judgment of acquittal is no bar to the

defence of the accuser in an action against him, for it is

enough to show that though the accused was innocent,

there was just cause at the time to charge him. If the

proceedings have uot gone on to final judgment, they must

yet have ceased, or the action will be as premature as to

sue on a contract before a breach. But the cesser need not

be such as to bar all future proceedings. As the matter

then stands the prosecution is at an end, and it is open to

try whether it was groundless and malicious. The question

is not whether hereafter on new materials there may appear

ground for it, but whether when the charge was made
there were good ground and good faith or not. It is not

to be presumed that any one has acted illegally
;
there

must, therefore, be some evidence of want of probable

cause, before the defeudaut in the action can be called

upon to justify his couduot.^ But want of probable cause

is, in effect, a negative, and slight evidence of a negative

may hi sufficient to call upon the other party to prove the

affirmative.^

82. Similarly and subject to the same rules, if a person.

Maliciously maliciously and without probable cause,
cauaiDg a search. knowingly or recklessly, and without due
inquiry, swears to what is false, and so causes a search-

warrant to issue, he is liable to an action for damages at the

1 Mellor V. Baddeley, 2 Or. & M. 678.
2 Basebe v. Matthews, L. fi. 2 0. P.

884.
8 Willatw 9. Taylor, 6 Bing. 187

;

Parimi v. Bellakonda, 3 Mad. H. O. B.
288.

4 Cotton V. James, 1 B. A Ad, 133.

6
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•uit of Uie parfcy who has been damnified by the execniion of

the warrant.^ There xnayi in sncfa a case^ be no invasion of

the rights of the person^ bat the damages are given for the

trespass under the malicious abuse of process. So a Gon>*

stable having a search-warrant may be liable for staying in

the house an unreasonable time^ or using needless violence,

or taking articles not specified, or not connected in any way
with the stolen property.^

83. There is a great difference between, maliciously and

MalioioQB suit

and prosecution
distinguished.

without probable cause, bringing a civil ac-

tion, and the similarly putting the criminal

law in motion to the damage of another.

From the former the only liability is what arises from being

charged with costs, or from any special provisions regard-

ing vexatious suits. The one is the exercise of the private

right of action; the other is an abuse, by a private person,

of the public criminal law. This action also differs from

one for false imprisonment, where what was done by the

defendant is, upon the stating of it, manifestly illegal
; but

the prosecution is, upon the stating of it, manifestly legal,

and the wrong consists in the abuse. Extra costs beyond

the ordinary costs in a suit are not a special dama^ that

will give a cause of action.^ But an action will lie for a

groundless and malicious petition to wind up a solvent

company, as it necessarily injures its credit apart from any

other loss.* No action lies against a commanding oflScer for

maliciously and without reasonable and probable cause

bringing a subordinate to a court martial, that being an act

of discipline, and within the powers incident to his situa-

1 Cooper V. Booth, 8 Bsp. 144. 4 Quajrtz, &c. Co. v. Eyre, 11 Q. B. I>.

2 Orozier v. Cundey, 2 B. & 0. 232. 674.

8 Cotterell v, 11 0. B* 718.



LIBIL AND 8LANDEB. 63

tioD.^ Bathe may be liable for false imprisonment when he

exceeds his authority in imprisoning a subordinate.^

84. A libel consists in the malioious publication of a

Libxl and sLAN-
defamatory statement, expressed

DEE defined. jn printing or writing, or by signs, pic-

tures, &c., tending to injure the reputation of another, and

thereby exposing such person to public hatred, contempt,

or ridicule.® Where the statement is expressed in words

only, it is oral slander, but may not always be actionable.

For libel a person may also be liable criminally, but the

civil and criminal liability do not always coincide. The
civil remedy is a suit for damages

;
and now in India it is

expressly enacted that the publication of what is punishable

libder Chapter 21 of the Penal Code may be restrained by

injunction though there is no damage thereby to property.^

By the Penal Code, a person may also be liable criminally

for oral slander. Chapter 21 of the Penal Code on defama-

tion should be consulted
; but where the same wrong is both

a crime and a tort, its two aspects are not therefore identi-

cal
;

its definition as a crime and as a tort may differ

;

what is a defence to the tort (as in libel the truth) may not

be so iu the crime
;
and the object and result of a prosecu-

tion and of an action are different.

85. There must be a publication, and it must be mali-

cious and not privileged, and the matter

must be both false and defamatory. With
the exception of some kinds of oral slander, as soon as the

Esseatials.

1 Sutton i>. Johnstone, 1 Bro. P.C. 76-

2 Swinbou v. Molloy, cited 1 Taunt.

637 ; see ex p. Hansergb, 7 Jur. N. S.
825.

3 2 Selw. N. P. 1049 ;
1 Hilliard,

267 ; Parmiter v. Coupland, 6 M, & W.
105.

\ Act I of 1877, 8. 65, ill. (e) j the
English rule is, or perhaps rather used
to be, quite otherwise ; see Prudential
A. Co. V. Knott, L. R. 10 Ch. 142, and
other cases collected iu Collett on
Speeifio Belief, 843.
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iujurj is complete damaji^e is implied^ and actaal damage

need not be shown. One may be liable criminally, but not it

seems, civilly, for libelling a dead person ; but actual dam-

age to the surviving relatives from the libel would be a

ground for civil liability.^

86. I! a man writes a libel and puts it into his desk, this

rnblication.
is no publication of it. But the moment he

delivers a libel from bis hands, and ceases to

have control over it, the uttering or publishing of the libel

is complete. There need not be an actual manifestation of

its contents, but a delivery is sufficient.^ But if the libel-

lous matter is contained in a private letter to the plaintiff,

and delivered to him only, it is no publication, though the

writer may be liable criminally but it is otherwise, if

defendant knew that it was the habit of plain tifi^s clerk t/o

open bis letters in his absence, and in point of fact the clerk

does open the letter.^ To send such a letter to a man^s wife

is a publication so to send it by post or otherwise to a

third party or by telegram to the person himself so if a

copy of the libel is delivered to the agent of the plaintiff

sent to buy it.® The sale of each copy of a printed libel is

a separate publication.® Unless there are circumstances to

rebut the presumption, it seems that proof that the libel

produced is in the defendant's hand-writing, will be pre-

sumptive evidence of publication.^® So, the publication may
be the act of the defendant’s agent, and render him liable

1 Eex V. Topham, 4 T. R. 127

;

Peoal Code, a. 499, £zpl. I.

2 Bex V. Bardett, 4 B. & Aid. lk6,

14S, 160.
3 Wenman v. Ash, 18 C. B. 886;

PbilUpsv. Jansen, 2 Esp. 624 ; Selwyn’e
N. P. 1066.
4 Delacroix v. Thevenot, 2 Stark. 63.

5 Wenman v. Asb, 18 C. B. 886.

6 Warren v. Warren, 1 C. M. & R.
250.

7 Williamson v. Freer, L. R. 9 C. P.
893.

8 Bmnswiok v. Harmer, 1 Q B. 189.
9 Rex V Watson, 2 St^irk. 130 ; Rex

V Carlisle, 1 Chitty R. 451.

10 Hex t;. Beare, 1 Ld. Raym. 417.
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it witbin the scope of the agfeni'e authority^ aa where a

ehopmao sells in the shop a book published by bis master a

book*selIer.^ A general request to write a libel renders a

man liable^ and he must take his chance o£ what appears.*

So a request to another (not being the mere expression of a
wish) to publish defamatory matter^ followed by a publica-

tion of the substance of the matter communicated for the

purpose, will induce liability .3

87. Further, the publication must be malicious and not

privileged. Generally malice in law will be
/vs • • • *

sufficient, but sometimes malice in fact, or

express malice, must be shown.'* If the matter is false and

defamatory, the law infers malice, unless the oiroumsianoes

attending the publication rebut that inference; then the

occasion is said to repel the presumption, and the statement

to be privileged
;
but this qualified defence may be rebutted

in turn, by proof of malice in fact, or express malice.^ Other-

wise, a malicious intention is not essential to a libel, for

malice in law means a wrongful act done intentionally with-

out just cause or excuse. If one slanders a man, though he

does not know him, nor intend to injure him, the injury is

none the less, and there is no legal excuse for the slander.^

Where A wrote a privileged letter to W, but by mistake

sent it to B, A^s negligence did not take away the privilege

in the absence of express malice on his part.^ Evidence o£

other libels, showing a practice of libelling the plaintiff, is

admissible to prove actual malice.* So needlessly sending

1 Bex t>. Almon, 5 Bur. 2686. Belw. N. I*. 1064,
2 Heir. V. Oooper, 8 Q. B. 686. 6 Broomage v. Proaier, 4 B. A C«
8 Parkes v. Prescott, L. B. 4 Exoh. 266 ; Wenman v. Ash, 18 0. B. 886.

169. 7 Tompson t». Dashwood, 11 Q. B.
4 Coxhead v. Biobards, 2 0. B. 605 ; D. 48.

see ante § 68 for a deOnition of malice. 8 2 Selw. N. P. 1068 ; Bairret v.
5 Cooke p. \^de, 6 E. A B. 885 ; 2 Long, 3 H. L. 0. 414.
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hy telegram wbat might have been prmleged if sent by

letter^ may be eridenoe of malice.^ But, in the absence of

When a com-
munication is pri-

Tileged.

actual malice, if a man, in good faith, and

believing (whether reasonably or otherwise)

the matter to be true, makes a communica-

tion in the discharge of some public or private duty, whether

legal, moral or social, or in the conduct of his own affairs,

and with a fair and reasonable hope of protecting his own
interest in a matter where it is concerned, such communica-

tion, if made to a person having a corresponding duty or

interest, is privileged, though it contains criminatory matter

which, otherwise, would be slanderous and actionable.^ If

the occasion is such as repels the presumption of malice, the

communication is privileged, and the plaintiff must then, if

he can, give evidence of malice in fact but the libel itself

may be looked at for this purpose.^ A plea of privileged

communication must allege that the defendant made the

communication on a lawful occasion, believing it to be true,

or though without such belief, on a proper occasion from

no indirect or wrong motive, and so without malice, or at

least hondfide,^ But it is not for the defendant (the occa-

sion being lawful) to prove that he was acting from a sense

of duty, but for the plaintiff to show the contrary.® Where
a person is so situated that it becomes right in the interests

of society that he should tell to a third person certain facts

;

then if he, hand fide and without malice, does tell them, it is

privileged communication. It is not necessary in all cases

that the information should be given in answer to an inquiry.

1 Williamson v. Freer, L. E. 9 C. P. 3 Taylor v. Hawkins, 16 Q. B. 321.

898. 4 2 Selw. N. P. 1054 j SpiU v. Manie,
2 Harrison v. Bnsli, 5 E. & B. 348 ; L. B. 4 Ex. 232.

Whitely v. Adams, 10 Jar. N. 8. 470; 5 Smith v. Thomas, 2 Bing. N. C.
Langhton v. Bishop, S. A M. L. E. 4 373 ; Clark v. Molynenx, 8 Q. B. D. 244*
P. 0. 495 ; Clark v, Molynenx, 8 Q. B. 6 Clark v. Molynenx, 8 Q. B. D, 251.
1). 249 ; Hamon v, Falle, 4 App. Gas. 251.
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Where & commanication relates to two personSi and is made

as to one under circumstances such as to make it privileged

as fco him, it is privileged also as to the other,^ The question

of bonafides is one of fact ; that as to the lawfulness of the

occasion one of law.^

88. There are various occasions on which such privilege

statement made ©xists ; and in some of the following

in evidence. instances it will be seen that the defence

of privilege prevails even though there be actual malice,

the occasion of the statement being allowed on grounds

of public policy to operate as an absolute bar to a suit.^

Thus, what is sworn to by a witness or party, in the course

of a judicial proceeding before a Court of competent juris-

diction, is not actionable, though it is false, scandalous, and

malicious, provided it is not wholly irrelevant; and this

though the statements affect some third person who was not

present, And had no opportunity of vindicating himself on

the occasion. The pertinence of the matter is a protec-

tion, and the proper remedy is a prosecution for perjury.^

Statements made to or received by a select committee o£

Parliament, or a Military Court of inquiry are similarly

privileged, when referring to the subject of inquiry.* But

if the Court has no jurisdiction in the matter, and no right

to entertain the proceeding, and the charge is recklessly and

Comments
counsel, &c.

of maliciously made, it is not privileged.® So,

where comments are made orally in the

1 Davies v. Snead, L. R. 5 Q. B. 008

;

Waller t, Locb, 7 Q. B. D- 619.

2 Cozbead v. Riobards, 2 O. B. 584.

8 See Starkie on Libel, (8rd ed.) 53,

et 660 .

4 Senderson v. Broombead, 4 H. &
N. 579 ; 28 L J. 360 llxcb. ; Kevis v.

Smith, 18 0. B. 126 } Seaman v.

N%therclift, 1 0. P. D. 540 ;
2 0. P. D.

63 ;
Goffin v. Donoelly, 6 Q. B. D. 807.

6 Dawkins v. Rokeby, L. R. 8 Q. B.

255, and 7 H. L. 744 ; Goffin v. Donnelly,

6 Q. B. D. 307, and see Grant i*. 8. 8.

for India, 2 0- P. D. 445.

6 Lewie v. Levy, 27 L. J. 282 Q, B. ^
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^sandact of a caase^ as by a coansel, or a parfcy condaotiog

his own oase, they are privileged ; considerable latitude is

necessarily allowed^ and it is pertinent to the cause for coun-

sel to comment freely^ and indulge even in any calumnious

imputations which the facts before the Court, whether true

or false, may appear to warrant. The mere strength of the

expressions is not to be too nicely objected to, and though

counsel ought not to avail themselves of their situation mali-

ciously to utter words unjustifiable and irrelevant, yet they

are not actionable.^ So, judicial ofiBicers are not responsible

for slanderous words, though false and malicious, if at least

they are material, and relevant to a cause or matter in issue

before them, and within their jurisdiction and it has

been held that no action will lie against a County Court

Judge, for words spoken whilst sitting as a Judge though it

is alleged that the words were irrelevant and spoken falsely

and maliciously and without justifiable cause.^ The words

must have been spoken in office, that is, in the character iu

which the speaker appeared in the case, as witness, advo-

cate, or judge. They need not have been relevant iu the

sense of bearing upon the issues iu the case, if spoken in

reference to the inquiry, and forming part of it* If a

witness is required to answer a question, though iu fact

irrelevant and improper, he may answer it fully and will

be protected. It is sound public policy not to allow these

persons to be harassed by suits
;
witnesses can be tried for

perjury ;
advocates disciplined by the Court

; and Judges

dealt with by the executive.^ It seems that the communi-

1 Hodgson V. Scarlett, 1 B. & Aid. 220 ; Mnnsterv. Lamb, 11 Q. B. D. 588
S4f0

; see 1 Hilliard, 288 ; Mnnster v. 4 Dawkins v. Eokeby, L. E. 7 H. L.
Immb, II Q. B. D. 588. 755 ; Scott v. Stansfiela L. E. 3 Bz.

3 Lewis V. Levy, snpra ; Thomas v. 228 ; Seaman v NetbercHft, 2 C. P. D.
Chnrton, 8 Jur. N, 8 705. 56, 62 ; Munster v. Lamb, 11 Q* B. D.
8 Scott V. Stansfield, L. E. 8 Bxoh. 505, 604^
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cations of Military and Naval Officers are also absolntely

privileged, so that no action will lie by a subordinate against

his superior officer.^

89. So, petitions and memorials prepared bond fide, and

PeUMon., 40., to
to tbe proper authorities, com-

official anthori- plaining of the conduct of public officers,
* *

and containing statements and allegations

lionestly believed to be true, are privileged, if not made
on frivolous grounds, or recklessly without regard to the

truth 2 So, if a person, in good faith, for the purpose of

obtaining redress, addresses himself to a public officer, whom
he reasonably conceives to have power to assist him, he is

protected, though he was mistaken as to the extent of the

jurisdiction of the officer; but not if the officer was obviously

incompetent to notice such a matter.^ It would seem that

defamatory statements made in good faith before a caste

meeting at an inquiry into a caste matter, would be privileg-

ed.^

90. So, one public officer may address to another a state-

Reports be.
pertinent to a matter which it

tweeu public offl- is his duty to investigate, and which be
believes to be true. But if he introduces

irrelevant calumny, and strictures upon the motives and
conduct of others which the facts stated do not warrant, be
will exceed his privilege.* Statements made by one official

regarding the conduct of another official to the superior
authority are privileged, if made lionestly in belief of their

1 Dawking v. Paalet, L. E. 5 Q. B
94 ; but Oookburn, C. J. diss,
2 Harmon «. Bash, 5 E A B. 844;

fcnd for American cates, see Bisr. L. 0-
on Torts, 170.

3 Ibid. Wenman t> Ash, 18C. B. 846.
4 Rex V. Hart^ 1 W. BL 8^ ; and

see several American cases to this effect
in 1 Hilliard, 874—0, and Big. L. 0. 162
6 Uooke V, Wide, 5 R. & B. 828,
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truth, and it is for the plaintiff to prove that thej were not

so made.^

91. So, near relationship will justify a confidential com-

^ . naunioation, provided the party really believ-
Prmlejre by rea- i-i_

00 n of relation- ed in the truth of the statements which

he made, though such statements were, in

fact, erroneous. A similar communication honestly made

between friends, purely to prevent an injury,
•—or friendehip. t ^ r ^ i i j •

and not for the purpose of slandering, is

privileged. But this will not justify the writing of mere

idle gossip, carelessly and without inquiry ;
the private

duty to disclose the truth, and so protect a friend, is

counterbalanced by the moral duty not recklessly to take

away another's character. There should be some duty,

social, moral or legal, inducing to the communication.^ If

it be proved that out of anger or for some other wrong

motive, the defendant has stated as true that which he does

not know to be true, and he has stated it whether it be true

or not recklessly, by reason of his anger or other motive, it

may be inferred that he used the occasion, not for the reason

which justifies it, but for the gratification of his anger or

other indirect motive.^

92. So, if a person has a pecuniary interest in the Subject-

Privilege by rea- matter to which his communication relates,

son of inbereat. makes it to protect his own interest, in

the full belief that it is true, and without any malicious

motive, it is privileged.** But here also the belief is not an

honest belief, if it is formed in a reckless and inconsiderate

3 Hart v. Gninpaob, L. R. 4 P. C. ( Dickeson v. Hilliard, L. R. 9 Exob. 79.
458. ' 3 Clark v. Molyneox, 8 Q. B. D. 247,

2 Huntley 0. Ward, 6 Jur. N. S. 18; 4 M’Dougall v. Olaridge, 1 Camp.,
Harrison v. Bnsb, 5 E. & B. 841; 266: Haraon t>. Palle, 4 App. Cas. 2ol.
Whiteley r. Adams, 10 Jut. N. S. 470 j
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as where the means of inquiry are available, but

are neglected. There is a wide distinction between a reck-

less assertion of assumed facts, and honest communications

made, with a view to inquiry and information, by a party

interested in knowing the truth.^ Thus the Directors of a

Company are privileged in communicating to the share-

holders remarks made by auditors on the manager, and

express malice must be shown.

^

93. Any thing written or said by a master when he

gives the character of a servant, is privi-
Charactera ..ii . j* ^
srvanta when leged, if given With honesty ot purpose m
mvileged.

answer to enquiries by a party interested *

and this, though the statement may be made in the presence

of a stranger, and may be untrue in fact.^ So, when he

thinks another is going to engage his servant whom he

believes to be an improper person, he may take steps to

communicate the facts. But where he thus volunteers to

give the character, stronger evidence of good faith and

absence of malice will be required than where he gave it

upon inquiry.^ A communication, otherwise actionable, may

be privileged when directly invited by the plaintiff ^ as where

A had dismissed B and given him a bad character
;
and then

C, B’s brother-in-law, repeatedly asked A what he had

said, and A wrote bis reasons to C, and B then sued on the

letter, it was held to be privileged as having been invited.^

So, a master should honestly communicate any credible

facts as to misconduct of a servant after he left his situation,

or where he has afterwards discovered that the good char-

1 Waller v. Loch, 7 Q* B. D. 619. 193 } Big L. 0. on Torts, 189.

2 Lawless v, Anglo^Egyptian, &c., 4 Pattisoni;. Jones, 8 B. & C. 578.
Co., L, R. 4 Q. B. S^2, 6 Weatherston t>. Hawkins, 1 T, I

3 Toogood V. Spyring, 1 0. M- A R. 110; Odgers on Libel, 228 ^ seq^
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terminated in his favour«^ The Penal Gode^ includes such

inquiries when in public^ as privileged^ and^ in practice^ ijb

is the same in England.^ But a report of a slanderous com-

plaint publicly beard by a Magistrate without jurisdiction

in the matter, or of an application made to him extra-

judicially, as for advice, is not privileged.® The test of

jurisdiction or otherwise is the nature of the complaint ;
it

is enough if he had jurisdiction supposing the facts alleged

to be made out, though in result they were not.^

97. This privilege is not extended to the reports of pro-

Beports of pub- ceedings of public meetings or of others
lie meetings. than judicial officers. At such meetings

things may be said very relevant to the subject in hand,

but very calumnious; it would be hard that the calumny

should be published, and the party be unable to put the

publisher to the proof of it.® It will be a libel to publish a

paper read at such a meeting, which it would be no libel to

publish if it had been read in a Court of Justice.® So,

papers printed for the use of members of Parliament, or of

one of our Indian Councils, would be privileged ; but must

not be circulated among others not members. So, what

such a member says in his place in Council is privileged,

but he must not print and publish his speech if libellous.^

This is probably still the law as to a single speech, for,

apart from express law, the absolute exemption which is

allowed to the statements made in judicial proceedings even

when wilfully false and malicious, is not extended to the

1 TTeill V. Hales, 3 0. P. D. 328.
2 Penal Code, s. 499, fourth exc.

expl.

3 Lewis V, Levy, supra ; HoGregor
V. Thwaites, 3 B. & C. 24.
4 UbUI v. Hales, 8 0. P. D. 828.

5 Davison v» Duncan, 7 E. A B. 231.

6 Popham v. Pickbum, 8 Jur, N. S.
179.

7 Stookdale v. Hansard, 9 Ad. & E,
1 5 Rex V. Oreevy, 1 M. & S. 280 ; but
see 3 & 4 Viet. o. 9, papers published
by authority of Parliament are now
privileged.
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pablicatlon of statements made on these occasions. Bat it

is the privilege of every subject of the realm to discuss

matters of public interest honestly and without actual

malice ; and a faithful and full report of a debate in Parlia-

ment may> to this extent^ be privileged^ as also a fair and
reasonable comment on the facts disclosed and so also a

fair criticism on a matter of public and national import-

ance
;
and it is for the Courts as a matter of law^ to decide

whether the occasion is such as to carry the privilege in the

absence of evidence of actual malice.^ The public position

of the person criticised^ and the subject-matter dealt with>

must be of general interest to the whole country ; if the

position or matter be only of a limited local kind^ or the

meeting not necessarily or properly a public one, there is

no privilege.^

98. A fair criticism of a book, a work of art, or public

Critiqnes when performance, is privileged. Authors are
privileged. liable to criticism, to exposure, and even to

ridicule, when they lay themselves open to it ; but no one

has a right to follow the author into domestic life for the

purpose of slander.^ It should be remembered in India,

that the editor of a newspaper is, in like manner, protected

;

one journalist or public writer may criticise another, and

ridicule his sentiments and opinions, but he is not justified

in attacking his private character, or imputing to him dis-

honorable conduct.® A journalist has no greater privilege

than an ordinary person, and in criticising a scheme sub*

mitted to the public, may no^ impute base and sordid

1 Wasonv. Walfers, L. R. 4 73. and 2 0. P. D. 215.

2 Heiiwood v. Harrison, L. R. 7 O. 4 Carr v. Hood, 1 Camp. 355 (n.)

\ 625. 5 Stuart v. Lovell, 2 Stark.^.
3 Purcell v. Sowler, 1 0. P. D. 788,
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motives to tbe author of it.^ So, a person has the right to

comment upon the public acts of a Minister, upon the public

acts of a General, upon the public judgments of a Judge,

^

upon the conduct of persons at a public election meeting,

upon tbe sermons (it seems) of a clergyman, or upon his

conduct in respect to bis church, or conduct of public

worship,® or upon the public skill of an actor, but he has

no right to impute to them such conduct as disgraces, and

dishonors them in private life.^ If one trader publish a dis-

paraging notice of the goods of another, not being a mere

puff of his own in comparison, it will be actionable, if false to

the knowledge of the party, and attended by special damage.®

99. ' The difference between oral slander and libel is.

Slander how it

sometimes differs

from libel.

special damage.

that some words which, if written, would

be actionable, are not so when spoken under

tbe same circumstances, unless followed by
The reason may be that writing, as an act

of deliberation, proves a more malicious mind, and its form

tends to perpetuate and spread the damage. Words spoken

may be said hastily in anger, and if the charge is not very

gross, it often does not go beyond those who first heard it,

and who perhaps know both parties, and the real truth.®

100. Still some words are actionable without proof of

What Blander
maliciously spoken, and false,

28 olwaya action- and defamatory. Thus, falsely to impute

to any person that he has been guilty of

any criminal offence (not necessarily indictable, if punishable

1 Campbell Spottiswoode, 9 Jnr.

N. 8. 1069.

2 Davis V. Dnnoan, L. K. 9 C. F> 896-

8 Kelly v, TinUng, L. B. 1 Q. B. 699.

4 Parmiter v, Oonpland, 6 M. & W

.

108; Gatheroole v. Mial, 15 M. & W.
319; qy. if the sermon is only de-

livered, but not printed.

5 Yonng v, Macrae, 9 Jar. N. 8. 689

;

1 Hilliard, 889 ; Evans v, Harlow, 5
Q. B. 688 ; Jeuner v. A’Beckett, L. B
7 Q. B- 11.

6 DeCrespigny Wellesley, 5 Bing.
408.
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corporally and not by fine only,)^ or that he is (but not

that he once was) afSlicted with any loathsome or oontagious

disease^ as leprosy^ &c., which would cause him to be

shunned;^ or to speak falsely of a tradesman in the way of

his trad6^ as that he uses false weights^^ or to make aiiy

other imputation the natural consequence of which is to

prevent people resorting to his shop or to impute mis-

oonductj or gross ignorance, or incapacity to professional

men in the discharge of their professional duty ;
as, to say

of a medical man that he has misconducted himself with his

female patients, or that he is a quack or not legally quali-

fied or to say of a barrister or vakeel that he has cheated

or deceived his clients or of a clergyman that he leads an

immoral life or of a public officer that he is habitually

negligent or corrupt, but not merely that he wants capacity

unless special damage follows.® Such imputations, if the

party is still in the exercise and practice of his trade, profes-

sion, or office at the time, are actionable without proof of dam-

age.® If the words are actionable, the existence of a rumour

does not justify the repetition of the slander contained in it

without showing that the defendant believed it to be true

and that he spoke the words on a justifiable occasion.^®

101. By the English law, all other slander, unless fol-

^ ^ ^ lowed by actual damage, the legal and
Wbat words not . i i

with- natural consequence of it, is not actionable*
out damage.

Thus, it is not so, if a man says of another

1 1 Hilliard, 280, 295 ; Webb v.

IBeavan, 11 Q. B. D. 609.
2 Bloodwortb v. Gray, 7 M. & Gr.
>4 ; Oarslake v. Mapladoram, 2 T. K.
^5

3 Griffiths v- Lewis, 7 Q. B. 65

;

Tonlger v* Hewoomb, L. B. 2 Exoh.

4

Biding v. Smith, 1 Exoh. D. 98.
$ Ayer v. Graven, 2 Ad. & E. 2

;

1 Hilliard, 328,
6 King V. Lake. 2 Ventr. 28.

7 Dodd V. Robinson, Ai^n. 63.
8 Heywood v. Thorn, 8 U. B. 313.
9 BaUamy v> Burch, 16 M, & W* 590.
10 Watkins v. Hall, L. E. 3 Q« B.



78
’

LIBIEL AND SLAKD8R.

fJiRf he is a swindler,^ or of a woman that she is a wbore,

or even that he has himself committed adultery with her^

unless there ensue some damage^ as loss of a situation^ loss

of a marriage, The loss of the hospitality of divers

friends (though not the loss of her husband^s companionship),

or, where the wife assisted in the shop, a general loss of

custom, has been held a suflSoient special damage when con-

sequent upon the imputation.^ But this rule that an imputa-

tion by words, however gross, on an occasion however public,

upon the chastity of a modest matron or pure virgin, is not

actionable without proof of special temporal damage, has

been justly denounced by high authority, as barbarous.'* The

Courts in India should adopt a more reasonable rule. In

America, it seems, the prevailing doctrine now is that words

imputing to a female want of chastity are actionable with-

out proof of special damage.^ The loss must be the imme-

diate consequence of the slander; thus, he who repeats a

slander, though he names the original utterer, is alone liable,

unless he repeated it in a particular quarter by desire of

the utterer, or it was his known duty so to repeat it.® So,

if the loss of a situation is a mere wrongful act of the master,

the slanderer is not liable any more than if A slanders

B, and C believing the slander, beats To make words

actionable by reason of special damage, the consequence

must be such as, taking human nature as it is, and having

regard to the relationship of the parties concerned, might
fairly and reasonably have been anticipated to follow from the

1 Savilev. Jardine, 2 H. Bl. 681. .To 4 Par Lords Broagpham and Oamp.
call a man “a thief'' as a mere term*of bell in Lynch v. Knight, 8 Jur, N. S.
general abuse is not actionable, 2 Selw. 724.
N. P. 1265. 6. 1 HilUard, 299—802.

2 Wilby V, Elston, 8 C. B. 142 ; 6 Ward v. Weeks, 7 Bing. 211 4

Boberts v. Eoberts, 10 Jur. N. S, 1027. M'Pherson v. Daniels, 10 B. & 0. 278.
8 Davies v. Solomon, L. R. 7 Q* B. 7 Vicars n. Wilcooks, 2 Sm. L. C.
2 ; Biding v. Smith, 1 Ezoh. D. 91. 553.
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speaking of the words, and it need not be such as would rea-

sonably follow.^ It is uncertain whether words, not in them-
selves actionable or defamatory, spoken under circumstances

and to persons likely to create damage to the subject Of the

words, are, when the damage follows, ground of action.^

102.

By the Penal Code a man is criminally liable for

Rule of the slander as well as libel, and that with-
Penal Code. distinction as to the nature of the slan-

der,^ By the English law there is a criminal liability for

words spoken, only when they are seditious, grossly immoral,

or publicly injurious, as when addressed to a judicial

officer in the execution of his duty, or when inciting to

a duel or such like breach of the peace.

103.

Words spoken may be privileged

w<KdBspoLn. under the same circumstances as words

written.

104.

To be actionable, words, whether written or spoken.

Libel 01- iiander
false. The truth is an answer to

must be a false the action, not because it nesatives the
statement.

i p •
°

charge of malice (for a person may, wrong-
fully or maliciously, utter slanderous matter though true,

and thereby subject himself to an indictment), but because

it shows that the plaintiff is not entitled to recover damages
in respect of an injury to character which he either does
not, or ought not to possess.^ It is enough if the statement,

though not perfectly accurate, is substantially true.*

1 Per Lord Wenleygdale in Lynob v.
Kmgbt, 8 Jur. N. S. 724 ; S. 0. 9 H.
L. 0. 600 j bufi see Miller v, David, L.
»• 9 C, P. 124.
2 Miller v. David, L. R. 9 0. P, 126

*

«ee Odgerg on L. 90, 92.

6 Penal Code, s. 4^.

4 Per Litfcledale, J., in MTberson v.

Daniels, 10 B. & 0. 272 ; Layman v.
Latimer, 3 Ex. D. 15 and 852 tnrned
mainly on an English Statute.

6 Alexander v. N. Eafttem By. Oo..
U Jur. N. S. 619.
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‘ 105. The criminal liability ia different. Formerly, on an

Different mie
allowable to give in

BM to criminal evidence the truth o£ the libel. Now, by an
liability.

English Statute, it is so, provided it is also

shown, that it was for the public benefit that the slanderous

matter charged should be published.^ It is tbe same by

the Penal Code.^ Thus, it may be for the public benefit to

make known tbe infidel opinions of a clergyman, or tbe

adulterous practices of a physician, bat not those of a

barrister. Private life ought to be sacred, where there is no

public benefit from publishing the private vices of another,

though they may exist.^

106. Lastly, to be actionable tbe matter must be shown

_ ,
to be defamatory.** If tbe matter is suscep-

tar mast be de* tible of a harmless meaning, or is equivocal,
famatory.

plaintiff should give evidence of sur-

rounding circumstances from which a libellous sense must be

inferred.® Otherwise, language must be understood in tbe

ordinary popular sense, and tbe effect of tbe language used,

and not the meaning of the party uttering it, is the test of

its being actionable.® Words merely conveying suspicion

will not sustain an action for slander. It is a question of

fact whether they impute suspicion or guilt,^ The worst

possible sense must not be given to tbe words but a reason-

able one; and all the circumstances, such as mode of

publication and so on, may be shown. There must be

evidence on which the words can reasonably be found by tbe

jury to be libellous ; and ^en whether words are harmless

1 6 A 7 Viet. 0 . 96, s. 6.

2 Penal Code, b. 4^, firet exo.

8 Mayne on F. 0. 414.

4

MiUer v. David, L. B. 9 0. P. 118 j

Mnllisan u Cole, L. B. 10 Q. B. 551.

5 Broome v. Goaden, 1 0. B. 789.

6 Boberta v. Camden, 9 Baat., 06 $

Hankinson v. Bilby, 16 H. & W. 449.

7 Bimmoni v. Mitchell, 6 App. Cai.
156,
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or libellous is a question of fact; and a man who issues a

document is answerable not only for the terms of it^ but also

for the conclusion which others will reasonably draw from

it
;
but it is a question of law whether words are incapable

of the evil sense imputed to them.^ Where the ordinary

meaning is to be got rid of, evidence must first be given of

sun*oundiDg circumstances that would give a different, and

prevent the mere ordinary meaning being attached to the

language, and then only a witness may be asked what he

understood by it.^ So, if the language is equivocal, then

(but only then) evidence of subsequent words of the same

import may be given, so as to explain and point the libel

charged.^ The very words complained of being the facts on

which the action is grounded, they must be set out, and they

or the substance of them, must be proved as alleged,'*

107, If the language directly points to no person in

particular, evidence may be given to show who was meant.

It is not necessary that all the world should understand the

libel; it is suiS^cient if those who knew the plaintiff, can

make out that he is the person meant.^ Unless words are

defamatory and disparaging, they are not actionable though

special damage ensues.^ To charge a man with ingratitude

may be libellous.^

108. It will be convenient to notice here the tort termed

Slandeb op slander of title, though it is not a tort to

the person, but to property. It is where

one falsely and maliciously makes a statement disparaging

1 Hart V. Wall, 2 C. P, D. 146 ; 0* 4 Harris v. Warre, 4 0. P. D, 128,
& 0. Bank v. Henty, 6 0. P. D. 614, 5 Bonrke v. Warren, 2 0. & P. 810,
536 ; 7 App. Cas. 741. 6 KeUy v. Partington, 5 B« A Ad,

2 Doines v. Hartley, 8 Exoh. 200 $ 651.
Bixomonsv. Mitchell, 6 App. Cas. 168. 7 Ooz v. Lee, L. E. 4 £zoh. 284.

8 Pearce V. Ormiby, 1 M. & Bob. 4^.
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tbe title of another in property, and this is followed by
damage. So also an untrue statement disparaging the

quality of a man^s goods published without lawful occa-

sion> and causing him damage is actionable and the

publication of such statement, though it is a libel, may
be restrained by injunction, even where no actual damage
is proved.^ There must be malice express or implied.^ It

is implied when a stranger, having no interest, interferes to

make the assertion. So also it will be implied where the

statement is not only untrue, but made without reasonable

and probable cause ; knowingly to make untrue statements

must needs be dishonesty. A man is bound to be correct

in his facts, though an incorrect view of the law may not be

actionable. But where one is himself interested, or reason-

ably believes himself interested, in the property, and to pro-

tect himself makes the statement, he is not liable if he acted

in good faith, unless he must have known that there was not

the slightest pretence for his interference.^ If the statement,

though made in good faith, is shown to be in fact not true,

he may be restrained by injunction from continuing to make
it, though not liable to damages for having made it.^ The
statement must be false, for if there be the infirmity of title

suggested, no action will lie, however malicious the defend-

ant's intention may have been.^ Lastly, actual damage
must have ensued from tbe statement.^ The slander may be

of title in lands or chattels. Strictly it applies to title to

1 Western, &o. Co. v. Lawes Co. L. Steward v. Young, L, R. 6 0. P. 122

;

B. 9£zoh. 222; Thorley v. Massam, 14 Wren v, Weild, L. R. 4 Q. B. 780;
Ch. D. 763 and 6 Oh. D. 682. C Halsey v. Brotherhood, 16 Oil. D. 614 ;

2 Saxby -p. Basterbrook, 8 0. P. D. 19 Ch. D. 386.

839 i Thorley v. Massam, 14 Ch. D. 5 Halsey v. Brotherhood, 15 Ch. D.
784 ; Thomas if. Williams, 14 Oh. D. 620 ; 19 Ch. D. 886.

864 j Aet I of 1877, s. 66, ill. (e). 6 Pater u. Baker, 8 0. B. 868 ;

8 Brooke t>. ^wJ, 4 Bxch, 5^. Halsey i>. Brotherhood, 15 Ch. D. 619.
4 Hargrave r. LeBreton, 4 Bur. 7 Malachy v* Sloper, 3 So* 787 >

2428; Pitt v, Douovau, 1 M. & B. 648 ; Dicks v. Brooks, 15 On. D« 40.
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—as^

franoliise.

real estate, but by analogy is applied to personalty, or per-

sonal rights and privileges, as the validity of a patent.^

109. For the invasion of a right to a franchise, dignity,

office, or privilege, substantial damages may
Invasion of

, ^ i. i • • i

OTHER PEB80NAI. be rGCOvered without showing special pecu-
EiGHTs.

niary damage. The right is a personal one,

and may exist by express law, established usage, or authori-

tative grant, and may be one enjoyed by a class collectively,

or by each member severally of a class, or exclusively by

a right of
person. The right to vote at an election

for a public office, or to be a candidate for

the same, is such a right
j and, if the officer conducting the

election, maliciously infringes such right, he will be liable,

but not if he has acted honestly, *aud to the best of that

judgment and discretion which it is his duty to exercise.^

The usurper of a dignity is guilty of a wrong
which is, to a certain degree, prejudicial

to every one who has a just title to the dignity
; but, in Eng-

land, the grantee of a dignity from the Crown cannot have
an action against another who, without a grant, assumes the

same dignity. Whether the law of India would allow an
action is uncertain but probably it would not.^ The invasion

—an exclusive ^.u exclusive right to a dignity or office

to which emoluments are attached, will be
-•4

ground for an action, but such an injury is rather to be

classed as one to personal property.^ The honorary office of

trustee of a religious endowment, or the right to exercise

the privileges of head of a caste^ may be the subject-matter

of a civil action, and, therefore, the invasion or interruption

—a dignity.

1 Halsey v. Brotherhood, 19Cb. D. 8 Sri Sunker, &o. v, Sidha, 8
390. Moore’s I. A. 0. 217 ; Sangapa *.

2 Ashby v. White, 1 Sm. L, C. 264 : Gangapa, Ind. L. R. 2 Bo. 476.
Tozer v* Child, 7 £>• B. 381. 4 See in/ra, § 329^
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ol them may be punished by damages. So^ the right to a

religious office, exclusively or in rotation, and wither with-

out the advantage of fees, or the right to eject such au

office bearer for sufficient cause, may be the subject of a

civil action ; and the right to recover dues or fees in money

or kind for certain religious services performed being clearly

cognisable, the right to perform such services must neces-

sarily be incidentally determinable ; but otherwise a claim

to an exclusive privilege of taking a certain part in religious

ceremonies, or a claim to have them conducted in a certain

manner, or to presents and offerings usually given, but not

being emoluments or legal dues of right receivable, is not a

matter within the jurisdiction of ordinary civil tribunals.^

So, the religious or other office must b6 certain and exclu-

sive, and not one the duties of which it is at the option of

others to employ the holder to perform.^ There is no exclu-

—on exclusive right or privilege to exercise a particular

privilege. trade or calling in a local community,®

It seems that the invasion of such a privilege, as the right

to go in procession or to appear in public with certain

insignia or ceremonies, if exclusive, and derived from the

grant of a competent authority, and not opposed to public

rights, policy, or morality, would be the subject of an action

for damages.^

110. Except slander of title, the preceding torts fall

Torts by breach within the first general class of torts by the
of a public duty. invasion of a general right. The next

1 T. Kriahnama Chariar v. K. Tata 0. 344 ; and the case of tbe C&zee of
Chanar, 6 Ind.. App. 120.

^
Bombay in Supreme Court, 25bh April

2 For decisious in India, see oases 1861.
cited iu6 lud. App. 120 ; Morley’s Dig. 3 2 Madras S. Decrees, 77» 83.
589. Id. N. S. 347 ; Madras Decisions 4 3 Moore’s I.' A. 0. 198, but the
1856, p. 196 ; see also 9 Moore’s 1. A. point was not decided.
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inBianoes given will be of torts to the person falling within

the second olass^ or torts by the breach of some public duty

followed by special damage. Of these; torts to the person

arising out of negligence, are a numerous
NbGLIOENT use

1
°

-ni
® f i

OF PUBLIC SOAP, class. Evory one has a right to use a

public thoroughfare, but he must exercise

his right with reasonable care, and is liable for the conse-

quences of negligence in the use of it. A person in driving

is not bound to keep to the regular side of the road, but if

he does not, he is bound to use a greater degree of caution

than if he kept to the proper side.^ And, generally, dis*

obedience to the rule of the road is evidence against the

driver.^ So, a foot passenger is not bound to keep to the

side of the road, and be is entitled to the exercise of reason-

able care by drivers
;

still he is as much bound to look out

for vehicles coming along, and not negligently to run against

the horses, as a driver is bound to be vigilant in not running

against him.^

111. In these cases a master or principal may be liable

General rules
negligence of liis servant or agent,

liability of aud the principles governing the liability

lect, &o., of ser- are applicable, generally, to all cases of

torts, whether to property or person.

112. The general rule is, that the principal is liable

Liability of mas. (and, in some cases, criminally), for

ter or principal. frauds, torts, negligences, malfeasances

and omissions of his agent, when done in the course of his

employment, though not sanctiohed but even forbidden by
the principal. The rule applies, let the superior answer for

1 Plnekwell ». Wilsou, 6 C. & P, 875. 1 3 Cotton v. Wood, 7 Jur. N. S, IfiS t

a Smith V, Vom, 26 L. J. 239 Ezch.
| 8 C. B. N. S. 671.
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it, for he hplds out bis agent as competent^ and so warrants

bis fidelity^ skilly and good conduct in all matters witbin

tbe scope of bis agency.^ An instance of bis being liable

criminally is where tbe owner of works carried on for bis

profit by bis agents, is liable to be indicted for a public

nuisance caused by acts of bis workman in carrying on tbe

works, tbougb done by them without his knowledge and

contrary to bis general orders.^ But if tbe act was not

done in the course of his employment, but while tbe servant

or agent was solely engaged upon some purpose of his own,

or if the act was simply wilful or malicious on his part, or

beyond the scope of bis authority express or implied, the

master is not answerable.^ It is a question of fact whether

a particular act is within the scope of tbe employment,

though not in the ordinary course of it.^

113. Hence the other general rule, that a servant or

Liability of ser-
ag©nt is not liable to others, but only to his

Tanfc, or agent. master, for the consequences of non-feasance

or wrongful omissions; the master alone is liable for such.

But for misfeasances or positive wrongs, the servant or

agent may also be made liable to others.^ Thus, if the ser-

vant of a blacksmith in shoeing a horse, from negligence,

lames him, the master alone is liable, viewing this as a mere

non-feasance as some do; but if he did it maliciously, an

action will lie personally against the servant.® If a servant

wantonly, and not in the execution of orders, strikes the

horses of another, and so produces an accident, the master

1 Story on Agency, § 452- c Mitchell, 2 C, P. D. 357.

2 Reg. t>. Stephens, L. R. 1 Q. B. 4 Burns v, Poulson, L. R. 8 0, P.
702 ; 1 Bishop's Grim. Law. 392. 567.

3 General Omnibus Go. v. Limpus, 9 5 Story on Agency, § 308-9 ; 2 Hil-
Jur. N. S, 333 ;

Edwards v. L. & N. liard, 464; Parry v. Smith, 4 G, P. D.
W. Ry. Go. L. R. 5 G. P. 445 ;

Walker 327.

S. E. Ry. Go. ibid. 640 ; Story v, 6 Story on Agency, §§ 310, 453.
Ashton, L. R. 4 Q. B. 476; Eayner r.
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is not liable
;
but if be does so in the course of bis employ-

ment, though injudiciously, the master as well as the ser-

Tant is liable. 1 If a master gives a servant authority to do

acts, in the course of his employment, which require discri-

mination, and the servant performs such acta injudiciously,

the master is liable for the consequences to third persons.^

But where the act would not be within the scope of his

authority though done properly, the master is not liable

;

thus where a Railway Company would have had no authority

in the circumstances to arrest a passenger, there can be no

implied authority from them to their station master to make
the arrest.3 Such a company is free to employ a detective

to protect their property, and so may be liable for his acts.

But a master is not liable for the negligent act of his clerk

done in a room which he had no right to enter, though he

would be if it had been done by a housemaid as incident to

her employment, though contrary to orders.^ It may be

that though a servant or agent would have no general

authority to act where he might consult his superior, he

might, on an exigency, have a limited authority to act if

essential to protect his master’s property or interest, and so

the master be liable for the act.®

114. Where one employs another to do an act which

may be done in a lawful manner without
Liability when . .

^

the act is lawful injury to others, and the latter unnecessarily
or otherwise.

does it SO as to cause damage to a third

] story on Agency, § 456 j
McManus

V. Cricket, 1 East. 106 j Croft v,

Alison, 4 B & Aid. 590.

2 Greenwood v. Seymour, 8 Jur. N.
S. 214 ; Bayley v. M. S. & L. Ry. Co,
L. B. 7 C. r. 415 & 8 C. P. 148

;

Moore v. Metr, By. Co. L. B. 8 Q. B. 36.
3 Poulton V. L. S. W. By. Co. L.

B. 2 Q. B. 685 ; Allen v. L. S. W. By.

Co. L. R. 6 Q. B. 65 ; Bolingbrook
r.f Swindon, L. B., L. B. 9 0. P.
675 ; Lucas v. Mason, L. B. 10 Bxoh.
251.

4

Edwards v. Midland By, Co., 8 Q.
B. D. 287 ; Stevens v. Woodward, 6 Q.
B. D. 318.

6 Bank of N. S. Wales v, Owston
4 App. Cas. 270.
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person, the employer will not be responsible, unless there is

the relation of master and servant between tbem.^ Bnt it is

otherwise, if the act he employs the other to do, is itself

unlawful; then he is liable though the person employed

was a contractor, and the act was done by the servants

of such contractor.^ So, where the principal was a wrong-

doer, the agent, however innocent in intention, is also

a wrongdoer. But then, where the act was not unlawful

in itself, the rule that there is no contribution between

wrongdoers,^ does not apply, and the agent may have

his remedy over against the principal, for the law will

imply a promise to indemnify him.^ A servant or other

agent, who takes no actual part in the tort itself, but

is a m ere medium of communication, is not a joint wrong-

doer along with the master.^ So one who is employed, not

as a servant, but in the ordinary course of his trade,

as a carrier or packer, is a mere conduit-pipe, and not

jointly liable for the tort, as in the case of a conversion

of goods.®

115. Generally, where the act was that of a sub-agent

Liability of the
authority of the principal,

xnaster of a ship the latter alouB is liable. An exception is
for acts of crew. master of a ship, who, from the necessi-

ties of commerce, is treated as a qualified owner, and is

responsible for acts or omissions of bis crew done in the

course of their employment.^ He is treated as a common

1 Butler u Hunter, 31 L. J. £14
Exob.

2 Ellis V. Sheffield Oas. Go. 2 E. &
B. 767.

3 For this rule, see the Leading case

of Merryweather v. Nixan, 2 Sm. L.

O. ; see also 1 Byan’s Pothier on
Ohiig. 166, and a case iu 7 Calc. W.

B., 3&4, Civil Bulings.
4 Adamson v. Jarvis, 4 Bing. 66 ;

Story on Agency, §§ 389, 840. See in-

fra § 414.

5 Bennett e. Bayes, 29 L. J. 224
Ex.
6 Gi*eenway e. Fisher, 1 0. &P. 190,

7 Story on Agency, § 814.
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earner wlietlier of goods or passengers ; and where the pilot

of a steam-boat was appointed by the owner^ and a collision

took place while the vessel was under his exclusive control,

the master was held liable, for it is his own fault if he will

take the place of master with such people as the owner

appoints : for, otherwise, the owner might separately appoint

every man in the ship, and there would be no remedy except

against the common sailor who was at the wheel, or the

owner, who might be unknown, or reside in a foreign

country.^ But if the act was wilful, and not in the course

of the duty of the person committing it, as where the other

boat was wilfully run into, then neither the master nor owner

is liable.^ And neither master nor owner is liable, where

the damage is from the fault of the pilot, and the employ-

ment of the pilot was compulsory.® This is so where the pilot

so taken has the entire control
; but not where the master

retains it and the pilot merely advises him, or where the

fault is not that of the pilot, but of the crew acting under

him> A tug towing a ship is taken by voluntary contract,

and though the ship is under the control of a pilot taken

compulsorily, it is not therefore identified with the ship so

as to excuse the tug, where there has been default on its

part and hence the tug may even be liable for damage
from its negligence to the ship it is towing; and perhaps

contributory negligence by the pilot would not affect this

liability.®

116. The above general rules as to torts done by agents

1 Story on A^noy, $ 317 and note ;

436 a. The SSngUih Aota regulating the
extent of liability on collision are the
25 A 26 Viot. o. & ; 86 A87 Viot. o. 85
and 38 A 89 Viot. o. X5.

2 Story on Agency, § 818.

3 17 A 18 Viot. c. s. 388 ; Clyde

m
N. Oo. V. Barclay, 1 App. Oas. 790,
4 The Guy ^nuering, 7 F. D. 52,

182,
'

5 The Mary, 5 P. D. 14 ; The Sin-
quasi, 5 P. D. 241.

6 Spaight V. Tedoastle, 6 App. Cas.
217 .
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Non-liability of

public officers or
agents-

in the course of their agency or employ, are

not applied to public agents. The State is

not liable for their misfeasances or non-fea-

sances, for it cannot guarantee the fidelity of its agents.^ So,

the head of a department, where he has not authorized or

co-operated in their acts, is not liable for his subordinates,

unless he has been guilty of negligence in selecting or super-

intending them
;

for, otherwise, who could safely serve the

State ? Generally also, his power of appointing and dis-

missing subordinates is limited.^ Thus the Postmaster-

General is not liable for the amount of a bank note stolen

out of a letter by a post office servant.^ But the subor-

dinate himself will be liable, and even though he acted

in good faith, for he is bound to reasonable skill' and dili-

gence in the execution of his trust. But he is not liable

for a damage, where there has been no excess or misuse of

iiuthority.^

117. The same rule is extended in favor of others not

—of persons strictly public agents, but acting gratui-

tously” for ^ubUc
public purposes, as road, or muni-

purposes. cipal commissioners. Where the acts are

within their authority, they are not liable for an imperfect

execution of their orders, or for a misfeasance not directed

by them. That they should be encouraged to act is for the

public good, and they derive no persoiial benefit there-

from.^ Where the acts are beyond their authority, their

officer though bound to obey their orders, is yet liable for the

1 story on Agency, § 319. 5 Duncan v. Findlater, 6 Cl. & Fin.

2 Ibid, and see infra § 313. 894 ; Hall v. Smith, 2 Bing. 156 j and
3 Lane v. Cotton, 1 Ld. Baym. 646 ; see Holliday v. St. Leonards, 8 Jur. N.

Whitfield V. he DeSpenoer, 2 Cowp. S. 79 ; Story on Agency, § 320 ;

754. Forbes v. Lee 0. Board, 4 D, H6 j

4 Story on Agency, § 319, b. 320 j see §

Whitfield V. Le DeSpencer, supra.
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injury.^ This exemption will not include bodies corporate

formed for trading or other profitable purposes, though

acting without reward to themselves ; their liability is the

same as that of individual owners of similar works, for

whom in fact they are mere substitution 8.2 So an executive

government,—though not its officer—will be liable, where it

receives dues for the use of wharves, and there is a want of

reasonable care, as where after notice of danger at a parti-

cular spot, no enquiry is made as to its existence and extent,

and no warning is given.

^

118. So, officers in the army or navy are liable only for

—of officers of their own acts and negligences. A captain

the army or navy, jg liable for the damage fi*om a collision

where a lieutenant had the watch, and the captain was not

upon deck, nor called there by his duty. He did not appoint

his lieutenant, and he is obliged to serve in any ship with

any crew as ordered. The preceding rules and exceptions

are applicable equally where the damage is to property as

to person.^ The Crown can do no wrong, and hence tbei’e

is no right of action against the Crown for a claim founded

upon tort. Bub the civil irresponsibility of the supreme

power for tortious acts could not be maintained with any

show of justice if its agents were not personally liable for

them. Hence if the act is in itself wrongful as against the

plaintiff, and causes damage to him, he has the same remedy

by actioij against the doer, whether the act was his own,

spontaneous and unauthorised, or whether it were done by
order of the supreme power.® But a suit will nob lie against

1 Mill V. Hawker, L. R. 10 ExoTi. 92. 4 Story ou Agency, § 322 ; Nicltol*
2 Mersey Hocks v. Gibbs, L. R. 1 H. son v. Mounsey, 15 East, 384.

L. 98; Winch v. Thames Oous. L. R, 5 Tobin v. Reg. 10 Jur. N. 8. 1029 t

7 0. V, 468 & 9 0. P. 378 ; Joliffe v, Rogers v. Rajeudro, 8 Moore's I. A. 0.
Ij. Board, L. R. 9 G. P. 79, 131 j see Broom's Conatitutional Xaw,

8 Reg. V. Williams, 9 Am>. Gas. 418. 619^21, and 719—25.

.
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ft public officer sued in his official capacity for ft contract

by him as such or for tortious acts in relation to it

;

the public revenue cannot be reached in this way; if the

suit lies> it must be in form directed against the State«^

119. Another question often calling for decision is,

„ . ^ whether the relation of master and servant
Teit of the re-

. i v >1

lation of master exists between the party sought to be made
and servant

liable and the actual wrongdoer. The

point for enquiry is, who had the selection of the person

causing the damage, and under whose orders and efficient

control was he, when it was caused If A hires a pair of

horses for his carriage from B, and B sends also the driver,

then B, and not A, is liable for the negligence or want of

skill of the driver resulting in damage to others.^ But

if A takes upon himself to give any special directions

to the driver, or interferes so as to take the actual manage*

ment of the horses into his own hands, A becomes respon-

sible^^ As between the owner and charterer, the crew

may be the servants of the owner, so as to make him liable

to the charterer for their negligence ; the test is that of

control, and if the navigation of the ship was under the

control of the owner, he is liable.®

120. The employer is responsible for the acts of his

Servant and
contractor distin-

guished.

servant, whether the work is done by a

domestic servant, or day-labourer, or by a

person who works by the job or piece, and

1 Palmer t’. Hutchinson, 6.1 App.
Oas. 619.
2 Story On Agency, § 458 a ; Abra-

ham V, Reynolds, 6 Jnr. N. S. 53

;

Hibbs e. Boss, L. B. 1 Q. B. 534 •

Murray Ourrie, L. B. 6 G. P. 24

;

Bonrke e. White Moss 0. Oo. 1 0. P.
P. 559, and 2 0. P. D. 205 $ Steel v.

Lester, 3 0. P. D, 121,
3 Laugher v. Poiuter, 5 B. & 0. 647 ;

Quarman v, Burnett, 6 M- & W. 499

;

Jones V, Oorp. Liverpool, 14 Q. B. D.
390*

4 Ibid. Story on Agency, S 455.
6 Omoa O. & T. Go. v, Huntley, 2

O.P. D.
‘
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contracts to do tbe work for a specifio sam; provided

always, that the workman is an ordinary labourer per-

Bonally engaged in the execution of the work^ acting under

the control of the employer^ and not a contractor exercising

an independent employment^ and selecting his own ser-

vants and workmen for the performance of the work.^

121. Where a servant, as a stewart or manager, hires

workmen to do his master^s work, the latter is alone liable

for the defaults of such workmen.^ But if A entrusts work

to B, who exercises an independent employment, and has

the sole and immediate control over the workmen engaged,

(for if A does a part or exercises some control over the exe-

cution of the work, A continues liable,)^ B is a contractor,

,nd alone liable to third parties, unless a nuisance is thereby

ated and continued to A^s knowledge on his own pre-

s, or unless the work was itself unlawful.^ Hence where

a\^ty is cast on a person to do an act, he cannot relieve

him^lf from liability by employing a contractor who does

it improperly.® There is a difference between committing

work^ a contractor from which, if properly done, no inju-

rious c&sequences can arise, and handing over to him work
from wlmh mischievous consequences will arise unless pre-

ventive uMSures are adopted. In the former case, the con-

tractor al^e is liable,—the act being lawful, and his negli-

gence a cUual act in the course of doing it ;—in the latter

both are lisjtle j
for the injury arises from the act contracted

to be done, and the principal cannot shift his responsibility

1 story on Agency, § 454 j Holmes
l;. Onion, 26 L. J, 268 0. P. $ Sadler o.

Henloek, 4 £. A B. 578.

2 Stone v, Cartwright, 6 T. R. 411.
8 Pendlebnry v, Greenhalgb, 1 Q. B,

D.41.
4 Oatbbertson v. Parsons, 12 0. B.

SoE ; Ellis V, Sheffield Gas Co. 2'R, &
B. 767 ; Welfare v* L. <fe B. Ry. Co. L.
R. 4 Q. B. 693 ; Murray v, Currie, L.
R. 6 0. P. 24; Taylor v. Greenhaigh,
L. B. 9 Q. B. 489.

6 Gray v, Pullen, 5 B. & 8. 970 ; 84
L. J. (Q. B.) 265.
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on to the agent employed to do it.^ The duty of an employer

in such a case is to see that at all times during a hazardous

operation set in motion by bis order, effectual steps are taken

to prevent injury. He is bound not merely not to sanction

injury, but to prevent it. For wilful acts of mischief he

might not indeed be responsible, but it is his duty to hinder

negligence, whether of omission or commission. Such duty

^gins immediately when the work is begun, and ends only

when it is finished
;
and the entire work cannot be divided

into parts, and though one part of it may not by itself be

hazardous, if done without negligence, and the injury arises

in the doing of that part negligently and against orders,

yet the part is not severable from the whole, and the

employer as well as the contractor is liable.^ If A contracts

with B to repair his house, and B contracts with C for the

materials, and C^s men place the materials on the road near

the house, so that D at night falls over them and is hurt, A
is not, it seems now settled, liable to D.^ If A employs a

cooly maistry to remove bales from his godown, and by the

negligence of the coolies a passer-by is hurt, it seems that

the relation of master and servant does exist between A
and the coolies, and he will be liable.^ In the first case, if

A had sanctioned the nuisance of placing the materials on

the road, or had retained to himself any control over the

workmen, he would be liable.^ In the second case, if B
had sent the maistry to fetch away the bales, and A had

merely permitted him to use his crane and tackle, then B,

1 Bower v. Peate, 1 Q. B. D.
Angus V. Dalfcon, 4 Q, B. D. 184.

2 Percival v. Hughes, 9 Q. B, D,
442 ; 8 App. Gas* 443.

3 Bush V. Steinman, 1 B. & P. 409,
contra must now be viewed as bad law.

Knight t. Fox, 5 Exch. 721; Stoi^ on

Agency, § 454 ; Hilliard v. Bichardson,
Big. L. 0. on Torts, 686.
4 Eandleson v. Murray, 8^ Ad. & E.

109 ; see also Serandat v. Baisse, L. K.
P, 0. 152, infra § 199.

5 2 Hilliard, 447.
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and not A, would be liable as master.^ A contractor having

once properly completed his work is not liable for a damage
caused by a defect subsequently arising.^

122. Similarly, if one contracts for the performance for

Contractor and ©iifir® work, and then sub-contracts for
8ub-oontractor. 3

^
portion of the work, and that is done

under the immediate control and superintendence of the

sub-contractor, the latter is alone liable for any wrong done

by his workmen.^ As, if A contracts to build a house, and

then sub-contracts with B to put up the roof.^ Generally

if the injury is from the negligence of one of several

CO* proprietors all will be res|)on8ible f but there may be

special circumstances amounting to the hiring of the share

of A by B, so as to exclude the liability of A.^

123. Another principle, applicable alike to torts to the

Doctrine of con
property arising out of negligence,

tributory negli- is »what is called, the doctrine of contribu-

tory negligence. If the plaintiff so far con-

tributed to the damage by his own want of ordinary care

and caution, that, but for such negligence or want of care,

the misfortune would not have happened, he is the author

of his own wrong. But mere negligence will not disentitle

the plaintiff, unless by the exercise of ordinary care he

might have avoided the consequences of the defendant’s

negligence or if the defendant might, by the exercise of

caution on his part, have avoided the consequences of the

1 Abrabam v. Reynolds, 6 Jur. N. S.

B3 ; Murphy v. Caralli, 10 Jur. N. S.

1207 ; 2 Hilliard, 446 (o.)

2 Hyama v. Webster, L. R. 4 Q. B.
138.

^ 3 Story on Agency, § 454 a
j Pear-

son v. Cox, 2 0- P. D. 369.

4*Rap8on v. Oubitfc, 9 M. & W. 710.
5 Moretonv Hardern, 4B. & C. 223.

6 Bernard Aaron, 9 Jur. N. 8 . 470.
7 Bridge v. G. Junction Ky. Oo. 8

M. & W. 244; TufEv. Warraan, 5 0. B.
N. S. 573 ; Harris v. Mobbs, 3 Bx. D.
268.
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neglect or carelessness of the plaintiff.^ Thns^ if the plain*

tiff has wrongfully or negligently left his cattle or goods

on the road, the defendant may not drive over them, if, by

care, he might avoid doing so.® The doctrine of contribu-

tory negligence is really another form of the doctrine that

the defendant's negligence must be the proximate, and not

a remote, cause of the injury. The plaintiff must first prove

afiBrmatively well defined negligence by the defendant ;

except where the nature of the accident is not consistent

with the absence of negligence; or it arose from the use of

a thing of a dangerous nature, which defendant had no

express legislative authority to use, and for damage from the

use of which he is therefore liable, though negligence be

negatived. The plaintiff having thus made out a primd

facie case of negligence by the defendant, it is for the defend-

ant, if he can, to prove the contributory negligence of the

plaintiff, and its nature
; and it is for the Court to decide,

upon the balance of all the evidence, where was the eflB^cient

and proximate cause of the damage; but in this no more

than in any other action, can the plaintiff succeed if, upon

the whole, he leaves it in doubt that it was the defendant's

negligence,^ Where the plaintiff is not himself in any fault,

but the injury to him arises from the combined or contri-

butory negligence of two separate persons employed to do
separate things, the plaintiff may sue either or both.** A
servant may be so identified with his master, or a child with

its parent, that he cannot recover though he suffers from

1 Badley v. L. & N. W. Ry. Cot L. quaere this case.

R. 9 Exoh. 71 and 10 Exch. lOO and 1 2 Davies v, Mann, 10 M. & W. 646.
App. Oas. 764 ; Dary v. L. & S. W. 8 Mauzoni Douglas, 6 Q. B. D.
By. Co., 11 Q. B, D. 213, and 12 Q. B. 145
D. 70} ISatcnelor v, Fortesone, 11 Q. 4 Barrows v. March., Gas Co. L. R.
B. D. 474; The Margaret, 6 P. D. 76 ; 5 Exch. 71? and 7 Exch. 96 ; Gee
hut MAA "VTat'o O "P Tl 051 04 eo^. I-? «» T P Q
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the Begligetioe of aciother^ if there was such contributary

negligence by the master or parent as would have been, a

defence as against him.^ Here the real reason is not the

identidoatioD^ but the fact that between the defendant's

negligence and the damage, there intervened the negli-

gence of another, which was its more proximate and effi-

cient cause.

124. But if, by reason of the wrongful act of the defend-

Where plaintiff
plaintiff iucurs some risk, the mere

as rxm some risk, knowledge of the danger is no defence to the

damage caused by the negligence of defendant ;
unless the

plaintiff voluntarily incurred danger so great that no sensi-

ble man would have incurred it; thus, if defendant wrong-

fully digs a ditch across a public road, and the plaintiff, in

attempting to cross it, is hurt, he may recover damages, if

the danger which the plaintiff, under the circumstances,

elected to run, was not such as to render it altogether au

unreasonable and imprudent act on his part.^ But wilfully

exposing oneself to a known danger, especially where iu

case of injury an action for damages is calculated upon, is

not justifiable.^ So the alternative of suffering a slight

inconvenience will not justify the risking of serious danger to

avoid it
; it is otherwise, if the inconvenience is so great that

it is reasonable to get rid of it by an act not obviously

dangerous and executed without carelessness.^ Thus a
passenger ought not to get out when it is obviously danger-

1 Child V. Hearn, L. R. 9 Exch. 179.
2 Olayards v. Detbick, 12 Q. B. 439 ;

Thompeonv. N. Eastern Ry. Co. 7 Jur.
N. 8. 307 ; 8 Jur. N. 8. 991 ; but see
Wyatt V. G. W. Ry. Co. 11 Jur. N. 8.

•825, and remarks of Bramwel). L. J. in
Lax V. Darlington, 5 Ex. D. 35.

3 Dunn v. Birmingham 0. Co. L. R.
7 Q. B. 261.

4

Adams v. L. & Y. Ry. Co. L. R. 4
CL P. 739 j Robson v. N. E Ry. Oo. L,
R. 10 Q. B. 271 ; and 2 Q. B. D. 86 ;

Rose V. N. E. Ry, Co., 2 Ex. D. 248

;

see also Siuer r. G. W. Ry. Co. L. B. 4
Exch. 171 and Cockle v. L. & S. E.
By. Co. id. 5 0. P. 467, in 'wlaioh there
was much difference of opinion on tho
facts.



fowrs ffiOH NsaLiasKCs,

ous to do so or if the train is not brought to a final stands

and there is light and an obvious danger though where the

train has been brought to a final standstilb and the place

is dark and dangerous, this will be negligence on the part

of the company,® Whether calling out the name of a station

is an invitation to the passengers to alight will depend upon

the circumstances of each case.^

125., The defendant may show that the damage was the

result o£ an inevitable accident, and not
ncfouoo o£ 8iCci~

4enfc without de- through any default of his ;
as that his horse

* was frightened by a clap of thunder, or by

the noisy approach of a cart, or by tom-toms, and so became

ungovernable.^ But where the facts are such as to establish

a primd facie case against the defendant, the burden of

proving that he was without default, is ou him.® The

degree of care to be exercised on any occasion, as for

instance, in using a public thoroughfare, depends greatly

upon the damage likely to result to others from the

want of care ; thus, a man who traverses a crowded street

with edged tools, or bars of iron must take especial

care that he does not hurt others, and is bound to keep

a better look out, than the mau who merely carries an
umbrella.

126. But though he did not intend it, and his was not

Where there has hand that did the damage, yet defendant
beeu default, but liable, if the damage was the legal

1 Bridges v. N. L. Ry. Co. L. R. 6
Q. B. 377 and 7 H. L. 213.

®

2 Lewis V. L. 0. & D. Ry. Co. L. R.
9 Q. B. 66.

3 Cockle «. L. & S. E. Ry. Co. L. R.
7 0. P. 321; Weller v. L. B. Ry. Co.
L. E. 9 0. P. 126.

A. ai "KT T. T? w fin

5 Wakeman t>. Robinson, 1 Bing.
213 ; Gibbons v. Pepper, 1 Ld. Raym,
38.

6 Byrne v. Boadle, 10 Jur, N, 8.
1107 ; Manzoni v, Douglas, 6 Q. B. D.
145 ; Simson v, London G. 0, Co., L,
R. 8 C. P. 890.
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no intention to and natural consequence of his negligence

or misfeasance. Thus, if a squib is thrown

amongst a crowd in a public place, and is then tossed from

one person to another, the first thrower and all who tossed

the squib otherwise than in pure self-defence, are responsible

for tlie damage it occasions.^ Whenever, in doing an act

otherwise lawful, a mau unintentionally causes damage to

another, which with ordinary care could have been foreseen

and guarded against, he will generally speaking be liable to

an action, provided such other person was injured in the

exercise of a right available against the world at large, or

against the person guilty of the negligence.2 So, generally,

if one is guilty of negligence in leaving anything dangerous

in a place where he knows it to be extremely probable, that

some other person will unjustifiably set it in motion to the

damage of a third party, and if that damage should be so

brought about, the sufferer may have redress by action

against both or either of the two, but unquestionably against

the first. Thus, if a man puts a gun in a place where

children are playing, and one child fires it, and hurts another,

the man is liable.^ But in the absence of negligence by the

defendant, the fact of the plaintiff being a young child is

immaterial, if he improperly meddled with that which would

not have hurt him if he had left it alone ; and so, if he

had been an adult, could nob have sued.^ So, if a cart and

horse are negligently left by the owner in the street un-

attended, and one passing strikes the horse, both are liable

for the consequent damage.^

1 Scott V. Shepberd, 1 Sra. L. 0. 466.
2 Addison (5th ed.) 19, 26.

3 Lynch t>. Nurdiu, 1 Q. B. 36 j Clark
V. Chanabers, 3 Q. B. D. 827. See 1
Hillirtrd, 163 for American cases ; and
Big. L. 0. on Torts, 602.

4 Hughes t?. Macfie, 10 Jnr. K. S.

682 ; Matigan '0. Atterton, L. R. 1
Exch. 239.^ See this latter deoision
questioued in Clark v. Chambers, 3 Q.
B D. 339 ;

it seems doubtful law.
5 Illidge V. Goodwiu, 5 0. & P. 192.
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thnfl, nuiflances, as by carrying on noisy or offensive trades

on one^s premises, may more conveniently be treated as in-

juries to property ; since though hurtful to the health or

repose of others, the actual damage may be better judged

of by the consequently deteriorated value of adjacent pro-

perty, resulting from its being rendered more or less unfit

for habitation. But there are some cases of negligent user

of real property which are simply torts to the person ; thus,

the occupier of a house in a town is bound to fence in his

cellar, area, or well abutting upon the road, and if an acci-

dent happens therefrom to a person, it is no defence that the

premises had been in the same state for many years before

the defendant came into possession of them or that he

employed a proper person to put them in repair who did it

negligently.^ But there may be a dedication of land by the

owner as a highway subject to an existing risk or incon-

venience, and then he will not be liable, for the public take

the road as it is.^ So, a person using a public navigable

river is bound to use reasonable skill and care to prevent

mischief to other vessels. But if his vessel is sunk without

any default ou his part, as by a cyclone, he is not bound to

remove it, though it may be an obstruction ; nor is he liable

for the accidents it causes, if he ceases to have possession

of or control over it. But the owner or a purchaser retain-

ing possession would be liable if default of some kind be

proved against him.^

129, Thus a railway company may be liable for injuries

1 Ooupland v. Hardingliam, 3 Camp.
398 ; Hadley v, Taylor, L, B. 1 O. P.
63 ; Pretty v. Bickmore, L. H. 8 C. P.
401.

2 Tarry v. Ashton, 1 Q. B. D. 314

;

Bower v. Peate, 1 Q. B. D. 829.

1208; Robins v, Jones, 10 Jnr. N. S.
239,

4 Brown v, Mallefct, 6 0. B. 599;
White V. Crisp, 10 Exch. 312 ; Romney
Marsh v. Trinity House, L. R. 6 Exch,
204 ; River Wear 0. v. Adamson, 2
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to persons using the level crossings on the
Inetances ol v « j r . • j.

line, or from defects in their stations ; but

each case will depend on its own circumstances.^ So, every

occupier of land who allows wells or shafts to remain

unguarded, is liable in damages to persons falling into them,

provided they were lawfully traversing the land, and there

was no negligence on their part.^ So, if strangers are allow-

ed to use a private way across land, or a particular pathway

is used as the ordinary means of access to a dwelling house,

liability will be incurred by neglecting to fence ofE danger-

ous places adjoining such way.^ But there is no liability,

where a person strays off the road or pathway, though he

does so in the night, provided the dangerous place was not

immediately adjacent to the way.^ Where there is a statu-

tory right to divert an old pathway, though there may be

no duty to fence the path, there will be a duty to take rea-

sonable cave at the point of diversion, that a person should

not be injured by continuing on the old path instead of using

the new one.® If there is leave to cross a field, &c., by

several ways, and a man uses the more convenient but more

dangerous way, and suffers, the owner is not liable.® So

where a passenger travels free ‘at his own risk,^ this condi-

tion will include the risk of injury from the defective state

1 For cases in which there was held Q. B. 258 ; and see also Grafter v. Met,
to be sufficient evideuce of negli|?ence, Hy. Co. id. 1 C. P. 300, and Welfare v,

eee Stapley u. L. B. & S. C. By. Co. L. L. & B. By. Co. id, 4 Q. B. 698 ; Ellii

R. 1 E£ch. 21, and Lnnt v. L. & N. W. v. G. W. By. Co. L. R. 9 O. P. 651.

Ry. Co. id. 1 Q. B. 277 ;
Wanlessv. N. 2 Hardcastle v, S. York By. Co. 28

E. Ry, Co. L. R. 6 Q. B. 481 & 7 H. L. L. J. 139 Exch,
12 ; Williams v. G. W. Ry. Co. L. R. 9 Corby v. Hill, 27 L. J. Sl8 0. P.
Exch. 157 ; Oliver v. N. E. Ry. Co. L. Lancaster 0. Co. v. Parnaby, 11 Ad. 4

R. 9 Q. B. 409 ;
and for cases very E. 223 ; White v. France, 2 C. P. D

similar but where there was held to be ?08.

no such evidence, see Stubley r. L. & 4 Hounsell v~ Smith, 6 Jur. N. S
N. W. By. Co. L. R. 1 Exch. 13 ; 897. .

Shelton v. L. & N. W. Ry. Co. id. 2 0. 6 Hurst v. Taylor, 14 Q. B. D. 918.

P. 631 ; Cliff V. Midland Ry. Co. id. 5 6 Bolch v. Smith, 8 Jur, N. S. 19/.
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of tbe company^a premises,^ A third party, having leave to

place building materials on a private road, and placing them
80 negligently that another lawfully using the road is hurty
will be liable to him in damages.^ So generally an action will

lie for an injury resulting from an occupation of a part of the

highway amounting to an obstruction and prevention of its

free user by the public to an extent which is unreasonable

;

as where the side of a road is used as a place of deposit for

a steam roller, and a person is hurt in consequence
;
though

there might have been no liability if the accident had happen-
ed whilst the roller was passing along the road, and so using
it as a highway.^ Similarly a person delivering goods at

another’s house, will be liable for his own or his servant’s

negligence in opening grates for the purpose.'* So there is

a duty on a dock company to parties visiting ships to keep
the gangways from one ship to another in a secure state.^

feo, a shop-keeper, who invites the public to his shop, is liable

for having a trap door opened without any protection, by
which his customers suffer.^ W^here plaintiff was hurt whilst

employed ou defendant’s premises by falling down an
unfenced hole which was unreasonably dangerous to persons
not usually employed ou the premises, the defendant was
held liable.^ So, if a stand on a race course is negligently

constructed, and one is thereby hurt, those who caused it to

be erected and received the entrance money, will be liable,

though personally free from negligence.^ It is the same as

to a port or public market where tolls are taken
j
the owner

1 Gallin V, L. & N. W. Ry. Co. L. R.
10 Q. B. 212.

^
2 Corby v. Hill, supra.
3 Wilbns v. Day, 12 Q. B. D. 110.
4 Whiteley v. Pepper, 2 Q. B. D.

276.

6

Smith London, &o, Co, li R. 3
C. P. 326.

6 Lancaster C. Co. v. Parnaby,
supra

j but see Willriuson v. Fairrie, 9
Jur. N. 8, 280 ; Holmes v. N. E. Ry.
Co. L. R. 4 Excb. 254, and 6 Excb. 123.

7 Indermaur v. Dawes, L, R. 1 0. P.
274, S. C. id. 2 0. P. 311.

8 Francis v. Coolrrell, L- B. 5 Q. B.
184, S. 0. ibid. 501,
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thereof is liable for any dangerous structure causing

damage to person or property, at least i£ the danger was nob

80 obvious that no one should have incurred the risk.^ So

also a carrier of passengers is liable where the station or

starting place used by him is dangerous even though it is nob

under his exclusive coutroL^ So, generally, a man may not

make dangerous excavations near a public highway, nor do

any other act, as discharging fire-arms near such road, likely

to result in damage to others.^ Where there is no duty to

fence or protect a dangerous spot, there is no liability from

the use of an obviously defective protection, but it might be

otherwise from the use of a defective means of protection

concealing the danger, and -so serving as a trap.** There

must be something like fraud on the part of the owner in

this respect, otherwise the mere permissive use of a close in

which are dangerous places, does not render the owner

liable.^ Where a landlord lets a tenement to several with

a common staircase, that is a necessary part of the building,

and there is an implied condition that it shall be reasonably

safe, and be is liable for injury from a defective rail ; but if

there is a mere license to the tenants to use, if they like,

the roof for drying clothes, they take this as they find it,

and there is no implied condition that the rail round the

roof is safe.® It seems that, apart from express law, the

Betting spring guns, or such things as are likely to produce

grievous hurt, without giving notice of them, is actionable

even though the person injured was a trespasser. Notice

1 Lax V. Darlington, 6 Ex, D. 28. wrong; see Harris t>. Mobbs, 3 Ex. D.
2 Johnn. Bacon, L. R. 5 O. P. 437 ; 273.

see also Terbutt n. B. .& E. Ry. Co, L. 4 Boloh v. Smith, 8 Jnr. N. 8. 197

;

R- 6 Q. B. 73, wLere the same station White v. Prance, 2 0. P. D. 810.
is used by several companies. 5 Gautrel v. Egerton, L. R. 2 C. P.
3 The law is so in England by* 5 & 371.

6 W. 4, o. 60, 88. 70 & 72 ; but clearly 6 Ivay v. Hedges, 9 Q. B, D. 80.
on general principles the act is a
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would protect from liability
;
and so if they were set at

night to protect property* In India there is not, it seems,

any express law on the subject as there is in England.^

130. So, a landlord is responsible if he leases to another

Dangerous build- a house adjoining a road, which, from age

or faulty construction, is dangerous and

damages others.^ If it became so after he leased it, he is

not liable, unless he was bound to keep it in repair.® The

occupier is also liable, provided he knew, or ought to have

known, that the house was in a dangerous state, and

chose to become and continue the occupier of it, with know-

ledge of its dangerous condition.^ But the landlord is

not liable to the tenant, unless he agreed to keep the house

in repair, though the roof falls in and hurts the tenant or

his familv.®

131 . So, the public duty may be one arising out of express

P bli d fc

®*^actment. Thus, a railway company is

arising from bound to keep their stations sufficiently
express law.

well-lighted to guide and direct strangers

who are wholly unacquainted with the locality.® If persons

are allowed to cross the line at the stations, the company is

bound to have persons or other means for pointing out the

right place to cross.^ If notices not to cross have, with the

full knowledge of the company, been habitually disregarded,

their mere existence is no defence when injury results in

crossing.® A company is generally bound to fence its Hue

1 Bird V. Holbrook, 4 Bing. fi28

;

Ilotfc V. Wilkes, 8 B. & Ad. 804.

2 Todd V. Flight, 7 Jur. N. S. 291 ;

Pretty V. Bickmore, L. R. 8 C P. 401.

3 Payne v. Rogers, 2 H. B1 350 ;

see infra § 181.
4 Reg. V. Watts, 1 Salk. 357.

6

Gott V. Gaudy, 2 E. & B. 845.

6 Martin v. G. Northern Ry. Co. 16
C. B. 180 j Smith v. G. E. Ry. Co. L,
R. 2 C. P. 4, is an instance of non.lia-

bilifcy.

7 Birket v. Whitehaven, &c. 28 L. J,

348 Exch.
8 Dublin Ry. Co. v. Slattery, 8 App.

Caa. 1155.
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and ia then liable if cattle stray on to it through a defective

fence, and are hurt.^ So, a canal company is bound to take

i-easouable care to render the navigation of the canal safe,

and where it intersects a road to have proper bridges, rails,

and lights. And, generally, powers given by statute are not

to be used to the peril of the lives or limbs of the Queen^S

subjects. They are to be exercised reasonably, and with

due care, so as not, by negligence, to cause dangers to

others ; or to create a nuisance, public or private, thereby.

Only express enactment can afEect private rights.* And
where such powers are conferred on parties partly for their

own benefit, and are exercised for their owu profit, such

parties are answerable for the careless exercise thereof.*

Where a disease is contagious there is a legal obliga^

tion on the sick person, or those having the care of

him, not to do anything avoidable that may tend to

spread it, as by going into a public place. Necessity,

as in case of a fire, may be a defence. It is also an

incident to habitation in a town to bear the necessary

risk of neighbours falling ill, but nob to submit to the

bringing in of contagion where it was not before. Hence
to gather together in one spot patients suffering from

contagious disease may be lawful, but nob so as to en-

danger the public health by spreading it, nor so as to

injure the owners of adjoining property by producing a

nuisance.^

132. Commissioners and others acting gratuitously, (not

1 DawBon V- Mid. Ry, Co, L. R. 8 4 Q. B D. 433 ; Truman v. L. &B. By.
Kxcb. 8; see Act IV of 1879, s. 62. It Co., 25 Ch. D. 423 ; and see cases

is otherwise as to a private railway, under § 17.

Matson v. Baird, 3 App. Cas. 1082. 3 Ibid.

2 Manley v, St. Helen’s C. Co. 27 L. 4 Hill v. Metr. A. B., 6 App. Cae.

J..159 Exoh. ;
Geddis v. Bann, 3 App. 204 ; Vernon v» Westminster, 18 Ch.

Cas. ^5, 449i Hill V. Metrop. D. 449.
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' however being commissioners or bodies cor*

acting gratiStoun- poi’ttte formed for trading or other profitable

purposes)^ are not liable, if they order a

thing to be done which is within the scope of their authority

and are not themselves guilty of negligence or misconduct

in doing it. But their agent, contractors, and workmen

wilibe personally answerable for damage done in the negli*

gent execution of such work.^ But in case of non-feasance,

or a duty left undone, the general rule applies that the duty

and liability of the employed are to the employer,—of the

employer towards third parties f and where such commis-

sioners have a positive duty to perform, its omission is not

excused by the want of funds at their disposal.^ Where
they have done no act to create or increase a prior existing

nuisance, but have a general public duty (as to carry out a

system of drainage) by the performance of which such

nuisance will be removed, the remedy for neglect is not by

actions by individuals affected thereby, but by a proceed-

ing to compel the performance of the general public duty.^

Commissioners are liable> though acting within their juris-

diction, if, having the means of knowledge, they remain

negligently ignorant,® or, if they act wantonly and oppres-

sively and cause unnecessary damage to individuals.^ Where
authorized public works have been executed, parties clothed

with the possession of them are bound to maintain them in

1 Mersey Docks v. Gibbs, L. R. 1
H, L. 93, ante § 117 ; and Coe v. Wise,
L. K. 1 Q. B. 711.

2 Duncan v. Findlater, 6 Cl. ^ F.
S94 ; Holliday f;. S. Leonards, 8 Jur.
N. S, 79 ; Dixon Metr. B. W. 7 Q.
B. D. 418.

3 Pickard v. Smith, 10 C. B. (N. S.)

470 ; Smith t;. Derby, 3 O. P. D. 423.
4 Young V. Davis, 8 Jar. N. S. 286 ;

Ohrby v. Ryde, &c. 10 Jur. N. S, 1048

;

see Forbes v. Lee, 4 Ex. D. 116.
5 Glossop i>. Heston Board, 12 Ch.

D.^ 102 ; for such a form of specific
relief in India, see Act I of 1877,
s, 46—51. See infra § 180.

6 Mersey, &c. v. Penhallow, L. R. 1
H. L. 9‘i

; JolJiffe v. Wallasley, L. R. 9
C, P. 79 ; Winch v. Thames Cons L.
R. 9 C. P. 378.

7 Leader v. Moxton. 2 W. Bl. 296.
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a proper state of security ; or if unable to do so, they ought

to close them, or give notice of their condition ;
otherwise

they will be liable for damages sustained by persons using

them,^ Such are some of the general rules, but the liability

is usually regulated expressly by the enactment in each

case.

133. Next as to torts to the person by breach of some

private duty. This may be a duty existingToetsby^ ^
BREACH OF PBi- at commoii law, of which a private nuisance,
VATE DUTY. u.* * i i.t —

resulting in damage to the person, may
afford an example. Wlien the nuisance is of a mixed kind^

as productive of damage to the liealth or comfort of the

person, and also causing depreciation in the value of

property, it will be more convenient to consider it under

the head of torts to property.

134. When the damage results from the negligence or

incompetency of a professional man, as a
Negligence OF ^

t •.i
PROFESSIONAL surgcou, the injury may be viewed, either

as a breach of that duty which the law

imposes upon a professional man to possess and exercise

reasonable skill and care in treating his patients, or as a

breach of an implied contract that he does possess such

skill. And, hence, the party who suffers from the want of

such skill and care, may have an action, though, under the

circumstances of the case, there was no privity of contract

between him and the surgeon.^ But a surgeon is not

bound to, nor does he impliedly undertake that he will,

perform a cure, nor does he undertake to use the highest

1 Gibbs V- Liverpool Docks, &c, 3 more v. Mile End, 9 Q. B. D. 451*
H. & N. 164 j 4 Jur. N. S. 636 ; Mersey, Kent v. Worthing, 10 Q. B, D. 118»
&o. V. Peoballow, supra

; Bathurst v, 2 See ante § 21.
Maopherson, 4 App. Gas. 256 ; Black*.

10
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possible degree o£ skill, but; he is bound, and does under-
take, to bring a fair and competent degree of skill, and to

exercise a reasonable degree of care and diligence,^ Gene-
rally, the like rule applies to others exercising a public

profession or calling, where their negligence results in per-

sonal damage to those on whose behalf they are employed*
But oue chosen to act as arbitrator is not liable for want of

either skill or care, eveu though chosen because he exercises

some particular profession or business. It is enough if he

acts faithfully and honestly.^ Professional negligence affects

property more frequently than it does the person.

135. The liability of coach and transit proprietors, and

Liability of
are common carriers of passen-

careiers of pas. gers, is very similar in its nature. The lia-
8SNOEBS

o ^ y

bility for damage to their passengers result,

ing from negligence, does not arise from the contract, nor

depend upon the fact of compensation being paid for the

service; it is a duty imposed by law; and the promise to

carry safely is implied from the duty, not the duty from

the promise.^ Hence even a passenger travelling gratui-

tously (unless he expressly agrees to travel at his own risk,)

may recover damages;^ eveu though he ought to have paid

a fare, but without fraud did not do so and hence also

where the same line is used in common by two companies,

and one company permits a passenger with a ticket from

the other company to travel in its trains, it is liable to him
for an injury from negligence, though the ticket was not

1 Lanphier v. Phipos, 8 0. & P. 479. shall v. N. & B. Ry. Co., 11 0. B. 655.
2 Pappa V. Rose, L. B. 7 0. P. 82, 4 G. Northern By. Co. v. Harrison,

^25
j Tharsia iS. Co. v, Loftus, L. R. 10 Exch. 876 ;

McCawley v, FurnesB
8 C. P. 1. ^ Ry. Co. L K. 8 Q. B. 67.
8 Story on Bailm. 690 ;

Collett v. L. 5 Austin v. G. W. By. Co. L, R, 2
4 N. W. By. Co. 16 Q. B. 989 ; Mar- Q. B. 442.
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issued by or for tbem.^ But one who is not a common carrier

but carries another gratuitously, is liable only for gross

negligence.2 Where a person expressly agrees to travel at

his own risk, the condition applies to the whole journey,

though it may be on more than one line.® The liability of

carriers of passengers is not so extensive as that of carriers

of goods ;
they do not warrant the safety of the passengers

at all events, but are liable to this extent, that they and

their agents possess competent skill, and that they will, so

far as human care and foresight will go, use the utmost care

and diligence of very cautious persons. Especially in the

case of railways, the personal safety of passengers should not

be left to chance, or the negligence of careless agents
;
and

any negligence may well deserve to be called gross.^ Where
a railway company has running powers over another com-

pany’s line, it is liable to passengers for injury from collision,

though it was owing to the negligence of the servants of

the other company.®

136. Common carriers of passengers are bound to take

Duty to take ready to pay, and for whom they
passengers have I’oom ;

while a passenger is bound to

submit to reasonable rules for the safety and convenience of

all, and he may be refused admittance if he refuses to obey

such, or is guilty of gross and vulgar habits, or makes a

disturbance, or is a dissolute or suspicious character.®

137. Next the vehicles must be road-worthy. If an

Competency of accident happens from any defect, although
vehicles, &c. Qf sight and ftot discoverable upon ordi-

1 Foulkea v. M. D. Ry. Co. 4 C. P. Q. B. 437.
D. 267, and 5 C. P. D. 157. 4 Story on Bailm. 601.

2 MofFatt V. Bateman, L. R. 3 F. C. 5 Thomas v, R. Ky, Co. L. B 5 Q« B.
115 . 226, and 6 Q. B. 266.

3 Hall N. Ry. Co. L. R. 10 6 Story on Bailm. 691, 691a.
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nary examination,, yet if it might be discovered by a more

minute examination and more exact diligence, the carrier

will be liable;^ but not if the defect was altogether hidden,

as a small flaw in the interior of an iron axle tree.^ The

obligation of such a carrier is to use due care, skill and fore-

sight to carry the passengers safely, but is not a warranty

that the carriage is in all respects perfect, that is free

from all defects likely to cause peril, though such that

no skill, care or foresight could have detected their exist-

ence.^ A jobmaster, who lets carriages, has a like duty

;

and although not an insurer against all defects, he is

an insurer against all defects which care and skill can

guard against. He must supply a carriage as fib for the

)pm*pose for which it is hired as care and skill can i^ender;

and if, whilst being properly used, it breaks down, he

must shew that the breakdown was, in the pi'oper sense

of the word, an accident not preventible by any care

or skill. The want of such due diligence is a tort.^ So,

the driver must be careful, of reasonable skill and good

habits, and acquainted with the road; the horses steady

and not vicious, and the harness of sufiicient strength

and properly made, and there must be also lights at night.®

The carriage must not be overloaded with passengers or

luggage.® Negligence or incautiou in the driver, or his

omitting to give due warning in a particular passage to

passengers, will involve liability for damage resulting there-

from.^ If from any neglect there was real danger, and

1 Sharp v. Grey, 9 Bing. 457.
^

2 Q. B. D. 102 ; infra § 368.
2 Story on Bailm, 692, and American 4 Hyman v, Nye, 12 Q. B. D 687;

case of Ingalls v. Bills, 9 Mete. 1 ; see ante § 7a.

Richardson v. G. E. Ry. Co. L. B. 10 6 Crofts v. Waterhouse, 3 Bing. 821.
Q. P. 494, and 1 0. P. D. 843. 6 Long v. Horne, 1 0. & P. 612.

3 Readhead v. Midland Ry. Co. L. 7 Dudley v. Smith, 1 Camp. 167.
B. 4 Q, B. 379 ; see Randall v. Newsou,
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fche passeng^rj to escape, jumps off, aud is thereby hurt, the

carrier is still liable.^

188. Where two carriages come into collision caused by

negligent driving on both sides, and a pas-*
Oolliaionby ® v i. •*. u u

joint negligence of senger 13 hurt, it has been held that he la
dnvers. identified with his own driver, and can re«^

cover damages only from him or his principal. But it seems

highly unreasonable to apply the doctrine of contributory

negligence to such a case, and there is no valid reason why
both the wrongdoers should not be considered liable to a

person free from all blame, not answerable for the acts oE

either of them, and whom they have injured.^ On principle,

if A is a passenger of B and is injured by a collision, the

result of the joint negligence of B and C, it seems absurd

to say that A is identified with B, and must stand in hia

shoes; or that B was in any sense the agent of A, so that

the acts of B must be imputed to A; but it seems correct

to say that, whether A elects to sue B or C, what he has got

in either case to show is, that it was the negligence of the

defendant whom he has elected to sue, which was the prox-

imate and efficient cause of the injury. Clearly, if the colli-

sion was due solely to tlie negligence of B, or solely to that

of C, he can sue him only who solely caused the collision,

and it is immaterial whether A was the passenger of B or

of C. If there was contributory negligence by B, so that

B could not recover against 0, then neither can A recover

against C, not ou the ground of identification or agency,

but because C then shows that his negligence was not the

proximate cause of the injury. So that in any case the

1 Jones V. Boyee, 1 Stark 493. Co., L. E. 10 Ex. 47 ; questioned in
2 Thorogood v. Bryan, 8 0. B. 116, Spaight v. Tedcastle, 6 App. Oas. 228;

followed in Child v. Hearn, L. K. 9 see also Big. L. 0, ou Torts, 727,
Ex. 176, and Armstrong v. L, & G. Ey.
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question is not whether A was the passenger of B or of 0,

bnt whether the negligence of B or that of C was the effi-

cient cause of the wrong. In the rare case of proof of

absolute equality of guilt, there seems, on principle, no

reason why B and 0 should not be dealt with as any other

joint tort-feasors.^ The same principle applies where one

under the care of another is injured, and the custodian is

also guilty of negligence. If so young as to be incapable

of self-protection, the child is in relation to its custodian a

mere chattel ; if more or less capable, then it is the ordinary

case of where A^s negligence has resulted in harm to B,

but there has intervened an act by a third person C, and

the question is whether it was the negligence of A, or

the act of C, which was the main and efficient cause of the

injury to B.^ There is no real identification of the child

with its custodian. Quite distinct is the case where the

negligence of the custodian is not the cause, but only the

occasion, of the injury to the child
;
as where it is left to

wander into a crowded street. The sole question is not any

contributory negligence of the parent, but the negligence,

having regard to place and object, of him who injures the

child. Where two companies by an arrangement between

them use stations or the same line in common, then firstly,

if a passenger of A is hurt by the negligence of B, the

latter is clearly liable to him ; secondly, A is liable to

its passengers, though the defect was in B^s line or the

negligence that of B's servants, where the default related

to the management of the line or train, for B^s line and

servants are so far really those of A.; but thirdly, A is

not liable where the default of B was as extraneous an

1 See Armstrong L. & Y. Ey. Co., 1 2 Waite t;. N. E. Ky. Co., E, B. &—
j ^
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act of negligence as if it had been the act of a trespasser or

third party

139. In case of accident to a carriage drawn by horses,

Proof of negli- ^^-3 Some evidence of negligence must be

given ; the mere fact of the accident is not

enough ; though, generally in such cases, the same evidence

which proves the damage done, shows also circumstances

from which strong presumptions of negligence arise, and

which cast on the defendant, the burden of disproving

it.2 The overcrowding of the carriages and the insuffi-

ciency of the officials to control a crowd may be evidence

of negligence
;

but then (as in all cases) it must be

shown that this negligence was in some way connected

with the accident
;
and whether there is such evidence

as, if believed, would reasonably establish the negligence

as the cause of the accident is a question of law
;
and

whether the evidence, if it exists, should be believed, ia

a question of fact,^ When there has been an accident

on a railway by running off the line, it has been held

that it lies on the company to disprove the negligence,

since both rail and carriage were under their control.'* The

fact of a railway having given way, is primA facie evi-

dence of its insufficiency ; and a railway should be so

constructed as to resist all violence that may be expected

to occur, though rarely.^ But the general rule is that there

1 Terbott v, B. & D. Ry. Co. L. R.
6 Q- B. 73 ;

Thomas v. Rhymney Ry.
Co. L. R. 6 Q. B. 266 compared with
Wright V. Mi^. Ry. Co. L. R. 8 Exch.
137.
2 Story on Bailm. 601a; Moffatt v.

Bateman, L. R. 3 P. C. 116 ; Simson v.

L. G. O. Co. L. R. 8 C P. 3^, and see

§ 124 for cases of negligence i,in drawing
np at stations.

3 Jackson v. Metr. Ry. Co. L. R. 10
C. P. 49 ; 2 C. P. D. 126, and 8 App.
CUb. 193; see also Dublin Ry. Oo. v.

Slattery, 3 App. Cas. 1156 where there

was much controversy whether the case

should have gone to the jury.

4 Carpue v. L. & B. By. Oo. L. R. 6

Q. B. 751, and see infra § 200.

5 Canada, Ac. Ry. Oo. v. Fawcett, 9

Jur. N. S. 339.
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onghfc to be affirmative evidence of negligence thongb, in

some cases, the fact of the accident itself may, from its

nature, be primd facie evidence of negligence; as where

goods fall out of a warehouse into a public street or where

no reasonable explanation of the damage can be given except

the negligence of the defendants.^ In India as to goods the

burden is, by express law, not upon the plaintiff to prove

negligence or fraud by the carrier.^ But a railway company

though bound to use reasonable care to prevent accidents

from cattle straying on the line, does nob warrant the suffi-

ciency of the fences, and there should be some evidence of

neglect.®

140. But proof of mere accident is a good defence, as.

Defence of mere was caused by foggy weather, the
accident removal of accustomed landmarks,® or by

the horses being accidentally frightened and becoming

unmanageable,^ or by some unforeseen obstruction, or by the

inclemency of the weather rendering the driver incapable

of doing his duty,®

141. An instance of tort arising out of contract, is where

there has been a breach of the private duty
Liability of a .

MASTKK TO iiiB owing Dj tue master to the servant conse-
sBRVANT.

quent upon tlie employment. Generally, it

is said that the servant engages to run the ordiuary risk of

1 Hninmond v- White, 8 Juv. N. S. P. 14; Kearney, v. L. B. & S. C. Ry.
796 ; Welfare v. L. & B. Ky. Co. L. R. Co id. 5 Q. B. 411, and 6 Q. B. 759.

4 Q. B. 698, and see Daniel v. Met. Ry. 4 Act I v of 1879, 6. 13, and Act III
Co. L. R. 8 C. P. 591, and FordhankV. of 1865, s. 9.

L. & B, Ry. Co. id. 4 0. P. 619 for 5 Buxton v. N. E. Ry. Co. L. R. 3 Q.
exanmles of what is such evidence. B. 649.

2 Byrne v. Boadle, 10 Jur. N . S. 6 Crofts v. Waterhouse, 3 Bing. 319.
1107 ; ISoott v. London D. Co., 11 Jar. 7 Holmes Mather, L. R. 10 Exch.
N. S. 204; Blamires u. L. & Y. Ry. Co. 261; Mansoni v. Douglas, 6 Q. B, D.
L. R. B Exch. 283. 145 ; see ante § 125.

8 Czech V, Gen. S. N. Go. L. R. 3 0. 8 Story on Bailm. 602.
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the employment, and that perils arising from the negligence

of fellow-servants engaged in a common service, are included

in this risk
;
for that he might decline the service, and the

risk is included in his compensation.^ As to the limits of

this rule there has not been a uniformity of opinion.

14la. Now in England by 43 & 44 Viet. c. 42 a work-

man is, in certain cases, placed in the same relation as a

stranger, and may recover damages to a limited amount

when injured by the negligence of his employer or his ser-

vants. This is BO when the injury is caused (1) by a defect

in the works or plant arising or continuing through the

negligence of the employer, or some servant entrusted

therewith; or (2) by the negligence, in course of superin-

tendence, of a servant whose main duty is such superin-

tendence ;
or (3) by the negligence of some other servant

in the course of obeying his directions which he was at

the time bound to obey; or (4) by the operation of some

improper rule or bye-law. As to railways the doctrine of a

common service is abrogated in the case of negligence by

servants in charge of signals, points, engines or trains. In

any case a workman is bound to give reasonable notice of

any defect or negligence, unless he is aware that it is

already known. The Act is of a tentative nature and in

some respects does not do more than define and fix what was

before uncertain. It has been held that under this Act a

workman may expressly contract himself out of its benefits ;

and such a cofitract would bar his widow's right to damages

in case of his death by an accident.^ Only certain specified

workmen are within the Act, and it does not include a

1 That sacli breach of duty is a tv'>rfc, D. 167 ;
as to when the relation of

see Riley v. Baxendale, 6 H. & N. 445 ; master and servant exists, see § 119,
Big, L. C. 706 } Priestley v. Fowler, 8 and § 148.

M. & W. 1
; Lovell v. Howell, 1 0. P. 2 Griffiths v. Dudley, 9 Q. B. D. 857.
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domestic or menial servant, nor one such as an omnibus

conductor paid by the day but not really engaged in manual

labour.^ It is immaterial that a foreman or other superin-

tendent takes part in the work
;
and a boy working under a

carman is under his superintendence.^ But two men taking

equal parts in the same manual labour, as lowering sacks

into a ship, are not either under the superintendence of the

other; and so one whose simple duty is to oil and repair

the points on a railway has not the charge or control of

them.^ A train need not be one moved by a locomotive; if

set moving by a fixed machine, it is under the charge and

control of the man who works the machine, and the company
is liable for his negligence.^ A defect in the condition of

the machinery for which a master is liable includes not

merely a defect in its construction, but also its being de-

fective for the use to which it is applied on any occasion.^

142. But apart from special enactment, every master is

^ bound to take all reasonable precautions
ReaBouable ai- « , - p i -i

ligenoeis exacted lor the safety of hiB Servants. The duty
from master.

which the master owes to his servant in re-

spect to his premises, machinery, or tools, is precisely that

which he owes to every other person with whom he has

business relations
;
so that upon this point there is strictly

no peculiar law applicable to the relation of master and
servant ; or, in other words, such duty is not really contrac-

tual, but imposed by the law on the relation.® If hidden and
secret dangers exist upon his premises, known to him and

1 Morgan v. General O. Co., 12 Q.
B. D. 206.

2 Osborne v. Jackson, 11 Q. B. D.
619 ; Millward v. Midi. Ry. Co., 14 Q.
B. D. 68.

8 Shaffers v. G. S. N. Co., 10 Q. B-
D. HRfi T a w -Rv no . n

Q. B. D. 22 ; and 12 Q. B. D. 208.
4 Cox V. G. W. Ry. Co., 9 Q. B. D.

106.

5 Heske v, Samuelson, 12 Q. B. D.
30 ; Cripps V. Judge, 13 Q. B. D. 683.
6 Big. L. C. on Torts, 708.
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unknown to his workmen, it is his duty to disclose them to

the latter that they may take precautions.^ He ought not

to send his servant with a light into a godown full of gun-

powder without telling him what is in the godown. So, a

railway company ought not to expose the workmen engaged

on their line, or at their stations, to unexpected and unfore-

seen dangers, which they have no means of guarding

against.^ Bat the master is not liable if the servant knew
of the dangerous state of the premises, or the dangerous

nature of the machinery in use.^

143. So, if a master employs ignorant, inexperienced

Bmploynienfc of dangerous employ ments, and exposes
ignorant servant, them improperly to risks, of which he is

cognizant, and which are not known to the ignorant work-

men, he will be liable for the consequences of his miscon-

duct.^ So, if he frames rules, carelessly or
Improper rules.

. i r r au u *

improperly tor the management ot the busi-

ness, and these lead to dangers which, by proper rules,

might have been avoided, he is liable.^ But if a rule framed

to secure safety, is habitually violated to the knowledge of

the workman himself, he cannot recover damages from his

Defective appa- master on the ground of the non-observance

Qf tiiQ vule.^ It is also the master^s duty to

be careful that his workman is not induced to work under

the notion that the machinery, tackle, scaflfolding, or rope

with which be works, is secure, when the master knows, or

has reasonable ground for believing, that it is unsafe and

1 Williams V. Clougb, 27 L. J. 326 1 B. & S. 437.

Excb. ; 3 H. & N. 258. 5 Vose v. L, & Y. By. Co. 27 L. J.

2 Vose V, L. & Y. By. Co., 27 L, J. 24^ Exch.
249 Exch. ; 2 H. & N, 7'^S. 6 Caswell v. Worth, 5 E. & B. 849 j

3 Seymour v. Maddox, 16 Q. B. 326. Senior v. Ward, 28 L. J. 139 Q. B.

4 Mellor v, Shaw, 7 Jur. N. S. 846

;
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dangerous,^ In such cases, or where the injury was from

the unsafe state of the premises, the claim must allege not

only that the master knew, but that the servant was ignor-

ant of the danger.^

144. Where dangerous machinery is employed, and the

Dangerotis ma. servant is, or professes to be, acquainted
chmery. with its Use, and requisite care is taken to

guard against accident, the master is not liable.^ But

where machinery was duly guarded when the servant

entered into the service, but afterwards became dangerous,

and the servant complained, but the master promised to

have it made safe, he was held liable for subsequent damage

to the servant.'* So if there is a neglect by the master of

the statutory duty to fence machinery, and no negligence

on the part of the servant, the master will be liable.^

145. Where the master himself interferes in the conduct

of the work, and knowingly or negligently
Personal inter. ,, . n ^ i ^ i ^

ference by mas- allows detective materials to be employed,

as in the construction of a scaffold, he is

liable to his servant for damage resulting therefrom.® If

one partner acts as a workman, or otherwise interferes, and

—by one of by negligence causes damage to his work-
several i^rtners. men, all his partners are also equally liable.^

In cases of this nature, negligence may be described as

consisting in the omitting to do something that a reasonable

man would do, or the doing something that a reasonable

1 Roberfs v, Smitb, 26 L. J. 319
Exoh. ;

Big. L. C. 684.

2 Griffiths v. London, &c. Dock Co.,

12 Q. B. D. 493 ; and 18 Q. B. D. 259.

3 Dynen v. Leach, 26 L. J, 221 Exch.
4 Clarke v. Holmes, 7 Jtir. N. S. 397 ;

\r s oo >

6 Britton v. G. W. Cotton Co., L. R.

7 Exch. 130.

6 Senior v. Ward, 28 L. J. 139 Q.
B.

; Roberts v. Smith, 26 L. J. 319
Exoh.

;
Ind. Ooutr. Act, s. 225.

7 A^worth V. Stanwix, 7 Jur. N. B.
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man would not do ; in either case causingj unintentionally,

mischief to a third party.

146k In such a case as where A contracts with B to be

Case in wbiob a
servant may be
without remedy.

supplied with sound road-wortby coaches,

and to keep them in repair, and A hires 0
as driver for one of the coaches, which from

a defect breaks down and maims G, he cannot sue his

master A, for it was an ordinary risk; and he will be with-

out remedy against B also, though B was guilty of negli-

gence) unless there was fraud on the part of B, and a know-

ledge of the defect and of the intention that 0 should use

the coach.^ Where A contracts with B to do work on A^s

premises, as a railway line, and 0 while employ&d by and

under B is injured iu the course of the ordinary traffic on

the line, he cannot recover from A, and clearly has no cause

of action against To induce liability there must be a

duty owing to a determinate person or one of a determinate

class of persons who, though not privy to the contract, it

would be obvious must suffer iu person or property from

negligence in performing the contract. Thus, where A, the

owner of a dock, under a contract with B erected a staging

round B^s ship, and received payment for the use of the

dock and the appliances supplied by him, it was held that

A had a duty to provide appliances fit for use at the time,

and was therefore liable to 0, a workman employed by B to

work on the ship, who was injured from a defect in the

staging, though after its erection it ceased to be under A^s

control. There was thus, in substance, an invitation by A
to C to use the appliances which *he had supplied to be used

1 Winterbottom t?, Wiigbfc, 10 M. & decision ; tbe jury found negligence by
W. 309, A ; if so, A was surely liable ; the true

2 Woodley t>. Metr. D. Ry. Co., 2 Ex. ground is given at p. 398, but thftt
D. 364 i I doubt tbe grounds of this really ignores tbe finding.
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as incident; to the use of his dock. Similarly^ where the

servant of a buyer was injured in unloading a truck of coals

belonging to the seller^ it was held that there was a duty on

the seller to exercise reasonable care that the trucks which

he knew would have to be unloaded by the buyer's servants,

was not so defective as to injure them.^

147. Generally, the liability to a guest is the same as

, . that to a servant : the master of the house

limited to aer- is only bound to give notice of unsuspected

dangers on the premises which are known to

him.^ And, generally, the rules as to the liability of the

master to the servant are applicable to any other members
of an establishment, as the members of any

family. There seems to be a difference in

the degree of liability where a person comes

upon premises on the invitation of the occupier, that is for

their mutual advantage, as in the case of shop-keeper and

customer; and where he comes on a mere licence, that is for

his own pleasure, when the liability of the occupier is much
less.^ ^J'he foundation of the rules, and the test of the rela-

tion of master and servant, is, not the payment of wages,

but the exercise of control.

148. Where the damage is caused by the negligence of

_ ,
a fellow-servant, there is always a remedy

Damage by neg-
. , i . i

^

ligence of a fel- against the wrongdoer, but when the master
low-servant

made liable, has been much
discussed. To free him from liability one essential is, that

the two servants should, jit the time, have been engaged

in a common service. It is not enough that they were

1 Heaven v. Pender, 11 Q. B. D. 503

;

Elliott V. Hall, 16 Q. B. D. 815.

2 Soutboote V, Stanley, 1 H. & K.

247 ; commented on in Big. L. 0. 703.

3 OampbeU on Negl. 29 ; ante § 129.
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servants of tlie same master, they must have been engaged

about the same common general object, though it may not

be in precisely the same kind of work ; if a gentleman^s

coachman drives over his gardener, the master would be

just as liable as if the coachman had driven over a stranger.^

One test of common service is that when the two servants

are servants of the same master, and where the service of

each will bring them so far to work in the same place and

at the same time, that the negligence of one in what he is

doing as part of the work which he is bound to do, may

injure the other whilst doing the work which he is bound

to do, the master is not liable to the one servant for the

negligence of the other, for it is a common service.^ There

is no general definition of what is a common service ; each

case will depend on its own facts
; bub servants ou two

trains on the same Hue are iu a common service f and so

are servants on a traiu and those working the line, as

pointsmen ; and therefore the company (apart from express

enactment) would not be liable to such servants.'* And
generally where the employment of a servant is such as to

bring him into contact with the traffic on the line, the risk

of injury from the carelessness of those managing the traffic

is one naturally incident to his employment.® But where
one railway company uses the station of another company,
the servants of the two companies are not at the station

fellow-servants,® As stated in § 119, the test is who selects

1 Bartonshill Co. v. Reid, 3 Macq.
294 } Hutchinson v. York Ry. Co. 6
Exch. 343 j Charles v. Taylor, 3 C. P.
D. 498.

2 Charles v. Taylor, 8 0, P. D. 496.
8 Hutchinson v. York Ry. Co. supra.
4 'Waller v, S, E. Ry. Co., 9 Jur. N.

S. 501.

_ Morgan v. V. N. Ry. Co., L, R. 1
Q. B. 149 ; Lovegrove v. L, & B. Ry.
Co., 10 Jur. N. S. 879 ; Tunney v. M.
Ry. Co., L. R. 1 0. F, 291 ; Lovell v,
Howell, 10. P. D.161.
6 Warburton v. G. W. Ry. (3o. L. E.

2 Exch. 30 ; Swainson v. N, B, Ry. Co.
3Bx. D. 841.
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and controls the servant who caused the injury; and

hence when one person lends his servant to another for

a particular employment, the servant for anything done

therein, must be dealt with as the servant of the man to

whom he is lent, although he remains the general ser-

vant of the person who lent hiin.^ A pilot whose em-

ployment is compulsory is not a fellow-servant with the

seamen, and may recover from the shipowner when in-

jured by their negligence.^ Another essential is that the

master should not have been guilty of any want of care

in selecting his servant, that is, that the fellow-servant

should not have been an incompetent or improper per-

son.®

149. In England it has been held, that, where the

fellow-servant was a foreman or superin-

to^he ruTe.^^
tendent, the master is not liable, unless the

foreman, &c., was an incompetent person

;

for the rule is not affected by the fellow-servant being a

superior whose orders the plaintiff was bound to obey, a

foreman being still a fellow-servant.^ In Scotland it has

been said that such a rule is not consistent with justice

or reason. There the master^s first duty (it is said) is

the safety of his men
;
the ruder the apparatus he uses,

the more care he is bound to show. He ought to be liable

for the negligence of those who are intrusted by him to do

acts which he cannot do himself, and particularly so as to

the person whom he intrusts with the direction and control

over any of his workmen, and who represents him in such a

1 Rourke v. Wbitemoss C. Co., 2 0. Tarrant v. Webb, 18 0. B. 797.
P. D. 209 ;

Charles v. Taylor, 8 0. P. 4 Felthara v. England, L. R. 2 Q. B.
D 498. 33; Howells v. Landoro S. Co., L. K.

2 Smith v. Steele, L. R. 10 Q. B. 125. 10 Q. B. 62 ; Allen v. New Gas Co., 1

3 Wifirtnore v. Jnv. 5 Exoh. 354 ; Exch. D. 251.
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matter.^ But it has recently been held that this difference

in the law does not exist, and that the rule there is the

same as in England.^ Now, as it has been seen, the rule has

been settled in both countries by the 43 & 44 Viet. c. 42,

that in most cases the negligence of a superintendent makes

the employer liable,^ In America the master has been made

liable for the negligence of a superior fellow-servant under

whose control the servant injured was placed, whose orders

he was bound' to obey, and over whose acts he had no power

so as to prevent the evil consequences resulting to himself.^^

150. If a person comes forward as a volunteer, and offers

Liability to a assist servants engaged in a difficult or
volunteer. dangerous work, and he gets injured by the

negligence of one of the servants, his relation to, and the

liability of the master, are the same as if lie had been a hired

servant; he can impose no greater responsibility upon the

master than that to which he was subject in respect of

persons actually employed by him.^ But though parties

combine for a common purpose, they are not, therefore, to

^ ^ ^ be always regarded either as volunteers the

mon service or of one to the other, or as engaged in a common
being a volunteer, . t/* 1. 1.11 j 1. a

service. If a merchant sells goods to A,

and in delivering the goods to the servant of A, at his house

or elsewhere, the servant of the merchant, by negligence,

injures the servant of A, he may have an action against the

merchant, for the servants were employed in different in-

terests, had different masters and different liabilities. So,

1 Dixon V, Kanken, cited in Story on
Af^oy, I 453 g. ; but see Erskine’s
Principles, 464, and Bartonshill Co. v,
Keid, supra.

2 Wilson V, Merry, L. K. 1 H. L. So,
326.

3 See ante § 141a.
4 Story on Agency, § 453 d. to 463 h.

where the subject is fully discussed.
5 Degg V. Midland Ry. Co., 1 H. A;

N. 773 ; 3 Jur. N, 8. 895
j Potter v»

Faulkner, 8 Jur, N. S. 259.
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where B bought bales of cotton which were in a warehouse^

and hired C to weigh and lower them, and also contracted

with D to cart them away, and E, the serrant of D was

hurt by the negligence of 0 in lowering a bale, B was held

liable to B.^ So a person assisting servants by the leave or

invitation of the master is not a mere volunteer, and the

master will be liable to him for injury by their negligence.^

151 . A regular butcher, or dealer in provisions, has been

„ said to be bound by law to know the quality
7o&t to per* i •

SON BY SALE OP o£ tho articlo he sells, and to be civilly
NOXIOUS FOOD# i J li. z.

responsible, it any special damage results to

any of his customers by using such noxious food.^ But

the foundation of the action is the deceit; and a whole-

sale dealer, selling specific articles on inspection to a retail

dealer, does not warrant that the provisions are fit for

human food and, perhaps, in sales to others, a warranty

is implied only as with other dealers in goods, so that when
an order is sent to them to execute, they are presumed

to undertake to supply a good and merchantable article.^

But an ordinary individual, not being a regular dealer,

will not be civilly liable, unless it be shown that he sold

the food as sound and wholesome, knowing it to be other-

wise.® By the Indian Contract Act, s. 11], on the sale of

provisions there is an implied warranty that they are sound

;

but this does not induce a liability other than for a mere

breach of contract. The adulteration of food, and the sale

of noxious food, are made offences by ss. 272 and 273 of the

Penal Code.

\ Abraham v, Beynolds, 6 Jar. N. S. S. 61.

63. 6 Bigrjfe v. Parkingon, 8 Jar. N. S.
2 Wright v. L. & N. W. By. Co.,L. 1014 ; Ohitty ou Contracts, (7th edO

R. 10 Q. B. 298, and 1 Q. B. D. 252. 409.
3 Burnby v, Bollett, 16 M. & W. 644. 6 Broom’s Com. 719.
4 Emmerton v. Matthews, 6 Jar. N.
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152. So, in some other cases, there may be a liability, by

m..— reason of deceit, even where there is no

SON BY KEAsoN OF pnvifcy 01 oontraot
; for if a falsehood be

DECEIT.
knowingly told, with an intention that

another person shall believe it to be true, and act upon it, and

that person has acted upon it, and suffered damage, the

other party will be liable to him civilly.^ Thus, if A fraudu-

lently misrepresents a dangerous gun to be a safe one, and
manufactured by a particular maker, and sells it to B, know-

ing that it is intended to be used by B and B’s sons, and
the gun bursts and hurts one of B^s sons, he may have an

action against A.^ But the ground of the action is the

fraud and knowledge coupled with the consequent damage

;

and on principle it must be an equally good ground of action,

if for fraud we substitute negligence coupled with a like

knowledge and consequent damage.^ If a friend of B, as to

whom A had no such knowledge, had used the gun and
been hurt, A would not be liable to him.^ What represen-

tations amount to fraud inducing civil liability, will be

noticed under actions of deceit, which chiefly involve torts

to property,

153. Even the gratuitous lender of a chattel is bound to

Tobt to bailee notice to the borrower of the defects
OP A CHATTEL,

jjj thing lent ; and if he does not, and
conceals them, and damage occurs to the borrower thereby,

the lender is responsible. Thus, if one delivers to another,

without notice, an instrument in its nature dangerous, as a

loaded gun ; or if a dangerously vicious horse is let or lent

1 Paslejrv. Freeman, 2 Sm. L. C, Pender, 11 Q. B. D. 612 and 616.
2 Langndgev. Levy, 2 M, & W. 619. 4 Longraeid v. Holliday, 6 Bxob.
8 George v. Skivington, L. E. 6 761 ; Collie v. Selden, L. R. 8 Oi P.

iSxcn. 1 ; commented on in Heaven 496.
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without notice of his faults, the letter or lender may become

liable for personal damage resulting therefrom.^ So, if one

delivers such dangerous goods as nitric acid to a carrier or

cooly, without giving notice of their nature, and the vessel

bursts and the cooly is hurt, the other is liable.^ But this

Limit of the liability does not extend beyond the hirer

liability. borrower, or those for whose intended

nse the horse or thing was knowingly let or lent. If the

borrower asks a stranger to assist in the use of the thing,

and, from some unsuspected defect, the latter is hurt in the

use of it, the lender is not liable to bim.^

1 story On Bailm. 276 ; Ind. Contr. 3 Blakemore v. Bristol, &c. By. Co.
Act. 8. 160. 8 E. & B. 1035 ; 27 L. J. 167 Q. B.

;

2 Farrant v. Barnes, 8 Jur. N. S. commented on iu Heaven v. Fender, 1

1

868 ; Parry v. Smith, 4 C. P. D. 327. Q. B. D. 516.



CHAPTER III.

TORTS TO PROPERTY.

154. Torts to property, and the incorporeal rights con-

Division of sub* nected therewith, may be conveniently con-

sidered under two sections, namely, I, where

the object is real or immoveable property, and II, where it

is personal or moveable property. In both sections the

classification of the instances of-such torts according to their

nature, will, as far as possible, be maintained.

SECTION I.

TORTS TO REAL PROPERTY.

155. The first instance of a tort to real property by the

Adverse occu- invasion of a general right, is where there is

**^*^^^- a wrongful detention, or withholding of land,

&c., from its lawful owner, by possession and occupancy

adverse to his rights. The person having a right of entry

into the land may have an action to recover its possession.

But if A claims land of which B is in possession, B is, in

law, to be considered as the owner of the land, until the

contrary be proved.^ Hence A must recover by the strength

of his own title, and not by the weakness of that of B.^ But
reasonable presumption will be admitted in favor of a title;

thus, if A claims as heir at law df C, it will be sufficient for

him to prove that C was in possession, and that he (A) is

1 Crease v, BaiTetfc, 1 C. M. & B.
{ 2 Martin v. Strachan, 6 T. R. 107
(n.)
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his beir, for it fihall be intended primd facie that C was

seized in fee nntil the contrary appear.^

156. As the claimant mast show title in himself, it will
4

^

be a good defence^ if the occupant can answer the case by

showing the real title to be in another.^ Bat should A
succeed in his action^ and should it happen that or

any other person, afterwards becomes clothed with a better

title than A, a second action may be brought, and A may

be ejected from the land, for a person may have a title to

the possession of land at one time and not at another.^ But,

of coarse the judgment does operate as an estoppel to B,

and those claiming as privies under him, suing in the same

capacity, and under the same title as was in issue in the

former suit.^

157. Where it is a landlord who sues to recover posses-

sion from his tenant, he will not have to

the^relation*^^ of
pi’ove his title

;
for the tenant is not allow-

(unless the defect of title appear on the

lease itself)^ to dispute his landlord's original

title at the time of the demise,^ though be may show that

such title subsequently expired.^ Any distinct repudiation of

the relation of landlord and tenant, or any claim to bold upon
a ground wholly inconsistent with that relation,—as a claim

to hold upon a customary or fixed rent,—will entitle the

landlord to sue to eject without giving prior notice to

quit.^ An undertenant is in the same position as the original

1 Broom's Com- 769; Asher u Whit- W. 837; Greenaway v. Hart, 14 C, B.

look, L. R. 1 Q. B. 1. 340.

2 Doe V. Barnard, 18 Q. B. 945 ; 2 6 Delaney v. Fox. 26 L- J. 248 C.
Selw. N« P. 755. P. ; Doe v. Austin, 9 Bing. 45 ; Act 1

3 Broom's Com. 767. of 1872, e. 116.
4 See note to D. of Kingston’s Case, 7 Downs v. Cooper, 2 Q. B. 256 ; see

3 Sm. L. 0. 784. notes to Doe v. Oliver, 2 Sm^L. C. 775.
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tenant ; and hence if he came in after the title expired^ bat

whilst the first tenancy continued, he is estopped from deny*

iog the title of the landlord at the time of the commencement
of his own tenancy.^ But if A occupies as his own the land

of and afterwards becomes tenant to B of an adjacent

plot, his adverse occupancy of the first plot is not interrupt*

ed.^ One who enters by leave and then retains possession is

in the position of a tenant;^ and so, if a person obtains

possession of premises by an arrangement with the tenant,

whether collusive or otherwise.^ An encroachment by a

tenant on the adjoining land of the lord or of another is

presumed to be for the benefit of the landlord ; and it is not

necessary that the land should actually adjoin if the proxi-

mity is such that it may be presumed that his position as

tenant enabled him to encroach.® Generally, then, the land-

lord will merely be required to prove the circumstances under

which the defendant, or the party under whom he claims, was

admitted into possession, and how such right to possession

has ceased, as by efflux of time, or by some act working a

forfeiture of the lease, as by reason of some condition in the

lease, or of any act of the tenant disaffirming the landlord’s

title.®
m

158. But though the wrongful detention of land against

one who has the title thereto, and a right to the immediate

possession thereof, is thus a tort by the invasion of his

general right, there are a great variety of characters and

titles under which one may claim to eject another and numer-

ous defences thereto, so that these cases cannot be adequately

1 L. & N, W. Ry. Co. v. West, L, R
2 C. P. 653 ; Act 1 of 1872, s. 116.

2 Dixou V. Baty, 1 £xch. 259.

3. Doe V. Bayttip, 8 A, A E. 188.

4

Doe p. Mills, 2 A. A £. 17.

5 Lisborne v. Davies, L. R. 1 C. P.
259 ; Whitmore v. Humphries. L. B. 7
0. P. 1.

6 Broom’s Com. 769, 770.
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treated in a work on torts generally^ bat desetrei as they

asaally receive^ separate and special consideration.

159. The next tort to be considered is an invasion, not

Tbbspass upon right of title or property, bat of* the
BEAL PBOPEBTY. right of possessioD. This may be called

trespass upon real property, though trespass, in the larger

sense of the word, takes in every injurious act not amount-

ing to treason or felony.^ Every trespass upon land is an

injury, although it consists merely in the act of walking

over it, and no damage is done to the soil or grass.* So,

every invasion of the possession of the occupier is an

injury to the property, as, if a man is unlawfully turned

out of his dwelling house, that amounts to an injury to the

dwelling house, and entitles the occupier to recover sub-

stantial damages, though no actual pecuniary damage can

be proved.^ For every violation of such right at least

nominal damages must be given
;

it is no answer that the

unauthorized entry was an act positively beneficial to the

plaintiff.^

160. Trespass (in the limited sense of the word) is where

Who may sue injury is committed with force, actual
fortrespasa. implied, and is the immediate result

thereof; and the right of action is founded upon actual

possession by the plaintiff, by himself, or by his servant, or

agent.® Hence the tenant in possession is the person who is

aggrieved by an entry upon land
;
though if special damage

of a permanent nature ensues, the reversioner may also have

an action ou that account.^ Hence it is not a trespass if

1 8 Bl. Com 208 ;
Tomlin’s Law

Diet.
2 Ashby White, 1 Sm. L. 0- 264}

Bntick V. Carrington, 19 Sfc. Tr. 1066.

3 Meriton v. Coombes, 9 C. B. 972.

4 Broom’s Com. 779.

5 3 Bl. Com. 209, 210 j Bertie v.

Beaumont, 16 East. 33.

6 Baxter v. Taylor, 4 B. & Aid. 72 ;

Simpson v. Salvage, 26 L. J. 50 C. F.
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one cat» and carries away in dne

Besson the whole produce o£ the common property, but

the remedy of the other tenant-in-oommon is a suit for

an account.^ Hence also before entiy and actual posses*

sioo, a person cannot maintain trespass, though he bad
the freehold in law, as an heir; bat upon tentry the

possession relates back to the date of the accrual of the

right, and he may have an action for the injury in

the interval.* There is this distinction between personal

and real property, that the general property in the former

draws to it, in construction of law, the possessipn for

all civil purposes, though there may be no actual posses*
• o **

sion.^

16L Hence proof by the plaintiff of possession in himself

and of a primd facie tortious entry by the
Posiesaion, what

^j]| entitle him to a verdict/

Further, the possession must be exclusive / but the right or

interest need not extend to the land itself, or to the exclu-

sive use of it; thus, it may be an exclusive right to a

growing crop on the land, or an exclusive right to cut turf

on the land which may have been invaded/ Properly, all

possession is always exclusive. Where any thing is possess-

ed iu common by several, it is only in appearance that the

same thing is the subject of their possession, for each

possesses a part only, and not the remaining parts; and it

makes no difference^ juridically considered, that there is,

not a real, but only an imaginary, separation of these parts

1 Jacobs v. Seward, L. B. 4 C. P,
328.

2 Barnett t;. Ghuldford, llBxoh. 19

;

3 Bl. Oom. 210.
8 Oom. Diff. Tres. B. 4t Thomas v.

Phillips, 7 0. & P. 578.

4 Jones v. Chapman, 2 Exch. 616$
Stanford v. Hurlstone, L. B. 9 Ch. 116,

5 2 Selw. N. P. 1296 ; BeVett *.

Brown, 6 Bing^ 7.

6 Crosby v. Wadsworth, 6 East^60S {

'Wilson Mackreth, 8 Bur. 1604*

12
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fram one Another.^ As soon Aa a person entitled to the

possession of land peaceablj^ enters upon it in the assertion

of that title^ the law immediately vests the actual possession

in him.^ Hence^ if two at the same time enter a held

asserting a right to possess^ the actual possession is in him

alhue who has the title, the law making the possession in

such case to follow the title.^

162. What constitutes the acquisition and loss of posses-

. . ... sion is a question that has led to much
Acquisition

.
^

,

and loss of poa. subtle discussion. But, briefly, possession

consists in a physical act accompanied by

an act of. the will.^ The first is not necessarily connected

with any bodily contact with the whole or any part of the

Bubject, but it implies the physical power of dealing with

the subject immediately, and of excluding any foreign

agency over it.^ The act of the will mnst contemplate a

dealing with the subject as one’s own property, and not on

behalf of another.® The continuance of the possession

depends on the union of these two essentials; and hence, if

either one or the other, or both together, cease, the posses-

sion is lost7 The possession of a moveable is lost, when
another makes himself master of it, either secretly or by

force; then the exclusion is complete.® But as to land, it

is dear that although by mere absence the power of dealing

with it at will becomes a more remote relation, it is not at

all put an end to by it.® There must be something in

addition to absence; hence, he who occupies land in the

1 Savigny on Fobs. 113 (Peiry’e

trabs.)

2 Butober v. Bntober, 7 B. & C, 399

;

Big. L. 0. on Torts, 352,

8 Per Maule, J., in Jones v. Chap-
man, 3 £xch. S21 : Lows V. Telford, 1
App. Gas. 426.

4 Savigny on Foss. 72.
5 Id. 147.
6 Id. 73.

7 Id. 171, 246, 267.
8 Id, 254.

9 Id.
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absence of the possessor^ is not considered to havo ousted

him, till the possessor has had notice, and is either unable

to enter upon his possession, or voluntarily refrains Irom

so doing.^

168. Hence, a mere trespasser cannot, by the very act of

trespass, immediately, and without acquiescence on the part

of the landowner, become possessed of the land, and he may
consequently be expelled by main force; bub if the land-

owner sleeps upon his rights, the other will gain possession,

and cannot be forcibly ejected,^ So, a mere intruder who
has run up a hut, has no right to the hut or to the posses-

sion of it, and the landlord m^y enter and pull it down, and

remove the materials.^ In England, if one is wrongfully in

possession, and the rightful owner enters, he is no trespasser,

but thereby acquires possession and may bring trespass

against any who continue upon the land.^ So that he who
has the freehold and the right of entry, may justify a

forcible entry, though he may be liable to an indictment#

for the public offence.® This rule grew up in spite of

repeated statutes against forcible entries, bub was originally

merely a device to substitute for the old forms of real

actions, the easier form of an action for trespass in which

the title to land might be tried.® The more equitable rule

of the Roman law did not allow a man thus to take the law

into his own hands, and to assume the advantages of poa-

session.^ The Courts in India should clearly adopt the same

1 Saviffny on Posg. 262, 3 ; on Pos- 5 Harvey v. Bndges, 14 M. & W,
seggion, see also Jenckea on Modern 441. For the conflicting decUion# on
Homan Law, 100 to 108. the right of a landlord to forcibly eject

2 Browner. Dawson, 12 A. & E. 624. a tenant at the expiration of hie term,
3 Davison v. Wilson, 11 Q. B. 890. see 2 Selw, N. P. 1800.

4 Butcher r. Batcher, 7 B. A 0. 399 ; 6 3 Keevee’s Hist. 397^ 202, 229,
T^lor r. Cole, 1 Sm. L. C. (old ed.) 95 ; 289 ; 3 Bl. Com. 214.

8'T. R. 292. 7 Phillimore on Jar. 219.
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ml©. By Act I of 1877, sec. 9, if one in possession of im-

moveable property is dispossessed otherwise tban by coarse

of law, he may, within six months, sue to recover possession

without reference to any title set up by another, which is

left to be determined in a separate action. It has been

held in England, consequent upon the rule there, that the

party in wrongful possession cannot recover damages from

the rightful owner who forcibly turns him out of possession ;

not for the breach of possession, because the right thereto

is in the other, and not for the force, because the statute of

Bichard I makes the forcible entry indictable but not action-

able; but he may recover for independent acts of wrong

done in the course of the entry The right rule seems to be

that if a man having a right to possess can, without any

breach of the law, get to himself the possession, he is quite

justified in so doing
;
and his right will thus become clothed

with a legally complete and exclusive possession.^ But if to

regain possession, he must do something which, apart from

his right to possess, would be a wrong in relation to the

other who has the possession in fact, then the bare right to

possess will not justify the act done any more than if there

had been no such right; he must invoke the aid of the law.

But a peaceable entry in fact, though made under a right of

entry, mast be such as is effective to give thereby exclusive

possession. Hence if a man enters peaceably into a house,

and then uses violence, and so turns the party out of pos-

session by force, or by threats frightens him out of posses-

sion, this is a forcible entry however good the title to enter.^

164. If a landowner allows a relative, dependent, or

1 Beddall v. Maitland, 17 Ch. D. 2 Lows Tolford, 1 App. Cas. 414.
188 ; this deoision rests upon the cases 3 Edwick Hawkes, 18 Ch. D. 199.
bnt not upon eonnd reason-
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KyjaenesofpDi- *0 occapy rent-free a cottage an4
ewion. land upon his estate, he does not thereby

necessarily part with the possession of it^ but may conl^uae

to exercise acts of ownership over the land so occupied,^

And genaiully as against third persons, the possession ol tM
tenant is the possession of the owner.^ So, if be suffers bia

servant, or workman employed upon bis astetSy to liv^ in %

cottage thereon rent-free, the possession of the servant is

the possession of the master, and no title can be gained by

such occupation however long it may be continued.® Very

slight evidence of possession is suflScient to establish a primA

facie title to sue for an injury to realty, such as pasturing

cattle, &o., thereon. But proof of possession of the key of

a building is no proof of the possession of the building

itself.^ So, on proof of title to the land in the plaintiff, pos-

session will be presumed to follow the property when ther^

is no evidence to the contrary, and no actual possession in

another.®

165. A general principle applicable to trespasses, is,

Trespass ab one whose original entry was lawful,

may, by reason of some subsequent abuse,

be reckoned as a trespasser from the beginning.® Where
one enters under an authority in law, a subsequent abuse

of such authority will make him a trespasser from the

beginning
; thus, if one enters a shop or tavern, the entry

is lawful, but if he does damage or insists on remaining

there all night against the will of the landlord, he is

accounted a trespasser from the first ; for in such a case the

1 Maybew v, Battle, 4 E. & B. $47. 4 Revett v. Brown, 6 Bing. 7*
2 Bushby v. Dixon, 3 B. & 0. 298 ; 5 Rex v. Mayor of London, 4 T, B.

2 Selw. N. P. 747. 26.
3 Turner v. Doe, 9 M, & W. 645 j 6 Six Carpenters* Case, 1 Sna^ L. C.

White V, Bailey, 7 Jnr. N, S. 948. 143.



JL

TBS8PA88;

law holds that the wrongdoer entered with the intention to

do the wrongful act of which he was aubsequently guilty.^

So^ if a fiheriff or other officer^ enters upon premises to make
a levy under a writ, and he remains there more than a

reasonable time for the execution of the writ, he is a tres-

passer as much as if he had entered without any authority.^

But it seems that there is a distinction between cases in

which what was done in excess of the authority may have

been contemplated at the time of the original act, and those

in which it could not possibly have been so.^ So, a man
cannot be made a trespasser by relation where the act com-

plained of was lawful at the time when done. ^ Further, a

mere non-feasance or omission, as a refusal to pay for goods,

or liquor supplied, does not render one a trespasser from the

beginning, for the remedy is then an action for the debt.^

Where one enters under an authority in facty as under a

license given by the party, and he abuses it, then he must

be punished for his abuse, but he shall not be a trespasser

from the beginning,® Where the law gives the authority

and it is abused, there may reasonably be greater strictness

than where the authority was voluntarily given, for it was

the man^s own folly to place confidence in one not fit to be

trusted.^

166. Another doctrine applicable indeed to torts gene-

Eatification of a
practically most often applied to

. trespasses upon property, is that of the

ratification of a wrongful act by a party for whose use and

benefit the act was done.^ But to make the subsequent

1 Six CarpenterB* Oase* 1 Sm. L. 0. 5 1 Sra. L. 0. 145,
144, 6 Id, 144.

2 Reid Hamson, 2 W. Bl. 1218. 7 Bac, Abr. Trespass,
Z Smith JJffgington, 7 A. & E. 8 See notes to Axmory V, Delamiris*

161 ; Magnay d. Burt, 6 Q. B. 881. 1 Sm. L. 0. 875,
4 Broom's Com. 7^ ; 1 Hilliard,123.
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ratification equivalent to a precedent commanfii the act

of trespass must have been committed in the natne^ and

avowedly on behalf, and for the benefit, of the party sub-

sequently i-atifying it.^ Further, it must be shown that

he was in a situation to have originally commanded the

act at the time it was done,^ and that the act was ratified

and adopted by him with fall knowledge of its being a

trespass, or of its being tortious, or that, in ratifying and

taking the benefit of the act, he meant to take upon him-

self, without inquiry, the risk of any irregularity which

might have been committed, and adopt the transaction,

right or wrong.^ Offers to compromise are of themselves

no evidence of ratification. On the other hand, if, at the

time the act, otherwise wrongful, was done, the party

ratifying it might himself have lawfully done it, he may
thus take advantage of the act: thus, if A assuming to

be the bailiff or agent of B, but really without authority,

distrains for rent when B might lawfully have done so, B
may ratify the act and take advantage of it, and the

ratification will make A bailiff at the One of several

partners has no authority to use the name of the firm to

order a wrongful act, and therefore his co-partners are

not liable for such tort
;
but they may be if they after-

wards adopt and take the benefit of the act.® But an act

which is itself a criminal offence is not capable of rati-

fication ; thus a man cannot ratify a forgery of his own
signature.®

167. The surface and subsoil of land may be held

1 Eastern C. Ry. Oo. v. Broom, 6 3 Freeman v. Rostier, 13 Q. B. 780.
Exob. 314 ; Wilson v, Tammon, 6 M. 4 Wilson v. Tummon, 6 M. & Gr.
& Gr. 286. 239, (note).
2 Doe «. Goldwin, 2 Q. B. 143 ; 5 Petiie v. Lam out, Gar. & M, 96.

l^icoU V, Glennie, 1 M. & S. 592. 6 Brook v. Hook, L. B. 6 Each. 100.
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separately or coBstitute separate freeboWsk

inS^ncTsab- * gejieral demise, the lessee has poS"\

oil are held $e- gegsion o£ both the surface and the minerals#
parately. , ,

bat neither "lessee nor lessor can work the

minerals without the leave of the other, though if a third

person, from adjoining land, makes lateral excavations and

i^emoves the minerals, the lessee may sue for the injury to

his possessory interest, and the lessor for the damage to

his reversion.^ Where the surface and subsoil are held

separately, the owner of the one or the other respectively^

can alone sue for a trespass thereon*

168. The seashore between high and low watermark,

or foreshore, is primd facie the property

State, and the limit of the sea*

shore is the line of ordinary high tides;*

uninclosed waste land beyond and abutting on such line,

belongs primdfacie to the owner of the adjoining property.*

Where the foreshore forms a natural barrier, either the

Crown or the owner of adjoining land may restrain the

owner of the foreshore from removing it so as to cause an

inroad of the sea; the latter, though not bound to do any-

thing to maintain, being bound to do nothing to destroy, its

natural character as a barrier.^ So, where the property in

the soil is in a subject, and he dedicates pai*t
—in high roadg.

public as a high-

way, he does not thereby lose his property in tho soil of

the road, but may have trespass against one who deposits

rubbish upon it, or builds a bridge over it,® So, where a

1 Keyse v. Powell, 12 E. & B. 1S2. 4 Attomey-Generai v. Tomline, 12
2 Atfcorney-Generfil Chambera, 4 Ch. D. 214, 14 Ch. D. 68,

BeG. M. & G. 206; Lord Advocate v. 6 Dovaston v. Payne, 2 Sm. L. 0,
Blantyre, 4 App. Oas, 770. 142; Evei^ v, Bmith, 20 L* J. Exob.
3 Lowe V* 8 B. & Ad. 845.
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roftd rtins between the land of two owners, the ordinary

presuraption is, that each is the owner of the soil to the

middle of the road; bnt it may be shown to be otherwise;^

There is a sinfilar presumption as to the

rivTrs^
property in the soil oE a river (not being a

tidal navigable river) flowing between the

lands of two proprietors ;
if it be a tidal navigable river, the

soil of the bed is presumed to belong to the Crown, at least

as far as the flow of the tide.^ In a non-tidal navigable river

where the soil is in the riparian owners, the right of navi-

gation is a mere right of way.^ Hence in a tidal river, where

the soil is in the Crown, the public have a right to fish ;
but

not so in a non-tidal river, (though it may be a navigable

river,) where the soil is in the riparian proprietors ;
fora

right to fish is a right to take a profit, and the public cannot

acquire such a right by custom in the soil of another. To

be tidal at a given spot the river must there be affected by

the ordinary tide
; the water need not be salt, but it must

be a place where the tide in the ordinary and regular course

of things flows and reflows, and not merely where on excep-

tionally high tides the water is dammed back, and so its

level at times affected.^ The right of access from adjoining

land to a highway or navigable river is to be distinguished

from the right which the owner of such land has to use such

way or river ; the former is his private right, and undue

obatruetion must be actionable
;
the latter is a right be has

along with the public, and for an obstruction to the use of

the way or river he can only sue when he suffers some

1 Cooke V. Green, 11 Price, 736.
2 Wrigbt V. Howard, 1 8. A S. 190 ;

2 Bl, Com. 36 ; S Kent’s Com. 529,
684, 545, 650 ;

Rajah Seebkristo v.
B.,I, Co., 6 Moore’s Ind. Ap. 267.

.3 Orr.Ewing v. Colqnhonn, 2 App,
Cas. 854.
4 Pearce v. Scotcher, 9 Q. B. D.

162 ; Beeee v. Mitter, 8 Q. B. D.
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Bpecial damage ;
though such may indeed arise from his

special position to the way or river. Hence one whose shop

or wharf adjoins a street or river may recover damages

where there is such an unreasonable user o£ the way or

river as to prevent ordinary access to or enjoyment thereof ;

and what is a reasonable user is a question of fact.^

169 . The property in a boundary or party wall belongs

to him on whose property it is built. If it

WlTandfenoM? stands on tlie land of both neighbours,

they are generally, but nob necessarily,

tenants-in-common of the wall,^ and for an ouster (nob

being a mere temporary removal with a view to a prompt

restitution) one may have an action against the other, as

where the wall is destroyed, or it is otherwise substantially

changed, as by placing a building against it, and making

an improper addition to its height; or he may at once

remove the improper addition or alteration.® A boundary

hedge may, in like manner, belong to two in common, but

tbe exercise of acts of ownership may show the property to

be in one only. If there are a hedge and a ditch, both

belong to him on whose side of the ditch the hedge is, as

the bank of tbe hedge is presumed to have been made with

the earth of the ditch.** The property in trees in a hedge

follows the property in the hedge ; but be whose property

is overshadowed by the branches of his neighbour's trees,

may compel the latter to cut off such branches
; for an

action will lie against him, if the boughs of his trees are

1 Lyon V. Fishinongers’ Co., 1 App.
Oaa. ^2 ; Bell v, Oorp. Quebec, 5 Ajm.
Cas. 100 ; Fritz v. Hobson, 14 Cb. D.
542 j Hartlepool 0. Co. v. Gibb, 6 Ch.
D. 718 ; Beuiamiu v. Storr, L. B. 9 0.
P.400.

2 Cubitt V. Power 8 B. & C. 267;

Wiltshire u. Sidford, id. 359 ; Standard
Bank v. Stokes, 9 Ch. D. 72.

8 Stedman v. Smith, 8 E. & B. 1 ;

Wttteon V. Gray, 14 Ch. D. 192 ; for
American cases, see 2 Hilliard, 14.

4 Vowles V. Miller, 3 Taunt. 187.
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allowed io grow so as to overhang the adjoining land, which

they had not been accustomed to do, bo as to have estab-^

lished a right thereto.^ I£ the roots encroach on the adjoin-

ing land, the occupier has a right to cut them therein^

himself.^

170. A trespass on realty may be by the straying of a

Trespass bv cattle upon his neighbour’s land
; and

cattle straying. though there is no fence between their lands,

each is bound to keep his own beasts on his own land.^ Any
intrusion will be a sufficient trespass, as where one horse

bites or kicks another across a hedge.^ Cattle being driven

along the road in town or country are lawfully using it, and

apart from negligence by those who have the care of them,

the owner is not liable if they trespass into an unfenced

field or through the open door of a shop, and so do damage
in the field or shop.^ If one man is bound to repair the

fence for the benefit of his neighbour, and cattle escape from

off the laud of the latter, it is no excase that the fences

were out of repair, if the beasts were trespassers in the place

from whence they came.^ Where there is a prescriptive

obligation to maintain a fence, it is absolute to keep up a

sufficient fence at all times, (the act of God or vis major

only excepted,) without any notice of want of repair
; and

if cattle rightly on adjoining land trespass and are injured

thereby, the obligor is liable.^ Where defendant was bound

by statute to maintain the fence, but the landlord had

released his right, this was no defence against a tenant

1 Lonsdale v. Nelson, 2 B. & C. 311. 6 Tillett v. Ward, 10 Q. B. D. 17.

2 See French Civil Code, art. 672. 6 Dovaston v. Payne, 2 Sm. L, C.
3 Boyle v. Tamlin, 6 B. & C 329 ; 142. •

Lee t>. Riley, 11 Jur. N. S. 627 : see id. 7 Lawrence v, Jenkins, L. R, 8 Q.
822 5 8. 0. 18 0. B. N. 8. 722. 574.
4 RUig V. Loftns, L. R. 10 C« F. 10.
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bolding under a demise prior to tbe release.^ Brides an

action for damages there is also the further remedy that a

man may distrain cattle> thus taken doing damage^ till the

owner shall make him satisfaction.^

171. A trespass may be a continning as well as a tern*

Oonfciimiiig tres- porary one. Thus, if a man throws a heap

of stones, or plants posts or rails on his

neighbour's land, it is a continuing trespass, and the right

to sue will continue from day to day till the incumbrance

is removed. An action may be brought for the original

trespass in placing the incumbrance, and another action for

continuing it; for the recovery of damages in the first

action, by way of satisfaction for the wrong, does not operate

as a purchase of a right to continue the injury,^ So, in

these or the like cases, there may be an injunction to pre^

vent the continuance of the injury.^

172. Where land, &c., is in the joint occupancy of

Trespass by one Several, as tenants-in-common and others^

joint ooonpant. qjjq may sue the other in trespass for what*

ever amounts to a taking away of the very substance of the

property, or to an exclusion ; as where one tenant-in-common

carries away the soil of the laud, or tarns the other or bis

servants off the land, or out of the bouse holden in

common.^

173. Where there is actual damage of a permanent

When a rover- nature such as to deteriorate the marketable
owner may sue* value o£ the property, the landlord or rever*

sioner may recover the saoje* The removal of the smallest

1 Corrye. G. W. Ry. 0o.,6 Q. B.D. 4 See Aofc I of 1877, «• 64, ill. (o) $

and 7 Q. iB. D. 822. Allen v. Martin, L. R. 20 Eq. 462.
2 See infra, $ 264. 5 Murray v. Hall, 7 0. B. 441 ; see 2
8 Holmes v. Wilson, 10 Ad. & 22. Hilliard, ^ : eee Jacobs v*

608. ante S 160.
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portion of tlie soil is in general snoli a damage.^ So, for

permanent damage to buildings or trees, both the lessor and

the lessee may hare their respective actions.^ So, if a road

is obstructed so as to afPect the permanent right of way, it

might be a damage to the lessor but an entry made in the

exercise of an alleged right of way would not be, for such

an act would not be evidence of any right as against the

reversioner.^

174. There may be various defences to an action for

trespass. Thus, a defendant may plead that
Defences to an , • i j* • i*

action tor trea» he was justined by reason of prescription, as

by showing a right of common, or right o£
I#eave and license. over the land; or that his right of way
was wrongfully obstructed by the plaintiff, and the trespass

was necessary to avoid it,® So he may plead leave and
license which may be express or implied. The license to be

a good defence, must be from one having authority to give

such, and it must be co-extensive with the acts complained

of, or the plaintiff may recover for the acts iu excess.® So,

it must be acted upon in the ordinary and intended way ; a

license to enter a house means by the door, and not through

a window.^ But a license to do a thing includes one for

doing everything necessary for the doing of the act licensed*

If obtained by wilful deceit it is a mere nullity, and will not

justify a party thereto.® There can be no license to do what
is illegal

; as a license by a tenant to his landlord to turn

him out by force without legal process on a given date.^

Where there was a mistake without fraud, the license is also

1 Alston V. Scales, 9 Bing. 4. Q B. 166.
2 Hoskiug V. Phillips, 3 Exoh. 6 Taylor Fisher, Oro. Elis. 245.

Bedingfield v, Onslow, "S Lev, 209. 7 Ancaster Milling, 2 DowL and
8 KidgUi V, Moor, 9 C. B. 878. Ry. 714.
4 Batter v. T^lor, 4 B. & Ad. 72. 8 Roper Harper, 4 Bing. N. 0, 20.
4 Marshall Ulleewater Co, L. R. 7 9 Bdwick v, Hawkes, 18 Ch. D. 209*
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a bat the mistake will go ia reduction of damages.^

Where the plaintifE had carried o£E the goods of the defend^

ant on to his own land^ the defendant may plead an implied

license to enter and retake thern*^ But if the plaintifE has

sold goods to the defendant which remain on piaintifE^a

premisesj there is no such implied license to defendant to

enter and remove them.^ So, there is an implied license to

enter a shop or public-house.^

17&, There may be a license or authority in law. Thus,

one may enter upon the land of another to
Licenae in law. j j vi is cidemand or pay money pwiyable there.® So,

a reversioner may enter to see if waste is committed by the

tenant }
or a landlord at the expiration of his lease or a

person may justify an entry to abate a nuisance^ or to pre-

vent the commission of a heinous offence ; or an entry may

be justified by necessity, as where a man is in danger oE his

life; BO, if a man^s tree is blown down, and falls into

another's field, he may enter to take it away, but not if he

lops branches and lets them fall into the field.^ So, the

entry may be by express authority in law, as in the execu-

tion of process, and in such case the special law prescribing

the mode of execution must be consulted
; and it will depend

upon the nature of the process whether an entry by force

to execute it will be justifiable or not.® An entry is not

justifiable for the purpose of ordinary hunting, and perhaps

not even for the mere destruction of a noxious animal.®

17G. Except in the case of a reversioner, no actual pecu-

1 Bridges i>. Blanchard, 1 Ad. & E. 7 Bro. Trespass, pL 218.

rl.
^

8 See Harvey v. Harvey, 26 Ch. D.
2 Patrick V. Coleriok, 8 M. & W, 485. 644 where the English law was dis»

8 Williams v, Morris, 8 M. & W. 488, cussed.
4 9 Bl. Com. 212. 9 Paul v. Bummerhayes, 4 Q. B. B.
5 Broom’s Com, 11.
e 2 Hilliard, 88.
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Facto affecting loss need be shown, and circumstancea
damages. a^ggravation attending the trespasSi as the

insnlting and abusive conduct o£ the defendant, may be

taken into consideration.^ In respect to trespasses on dwell-

ing-houses especially, exemplary damages may be awarded.

2

The damages awarded should be apportioned to the interest

of the plaiutifP, as where lessor and lessee severally bring

actions, or in the case of an out*going tenant, or a mere

tenant on suSerance or at will. Where there are several

co-trespassers, each is liable for the whole of the damage
done by all.^ It is the same as to all joint wrong-doers;

Joint tort-fea- but a judgment against one of several joint

tort-feasors is, though not satisfied, a bar to

an action against the others; for all might have been sued

together, and the damages which were before uncertain are

made certain by the judgment against the one, and there

cannot be divers actions with different damages against

the others. If the tort be a continuing wrong, there may
be a fresh action against any or all for such continuation,

for it is a new cause of action.^

177. Passing from torts to real property by the invasion

Torto to realty
good against all the world,

duty
there are next to be considered torts to such

objects by the breach of some duty, public

or private, coupled with special damage to an individual.

The instance of a nuisance may first be taken
;
but nuisance

(like trespass) is a word capable of a wide sense ; the word

NoisANcit, mean. annoyance, or anything that works
ing of the term. hurt, inconvenience, or damage,® and may

1 Merest v. Harvey, 5 Taunt 441 . 4 Brinsmead v. Harrison, L. B. 6
2 Bogers v. Spence, 13 M. & W. 681. 0. P, 584 and 7 0. P. 547 ; the rule in
3 Hume Oldacre, 1 Stark. 852 ; America seems to be different,

ante § 29a. 5 Tomlin's liuw Dictionary.
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inolade any infringement upon the enjoyment of terri-

torial or personal rights. If one digs a trench across a

public road^ it is a public nuisance ;
and if a person falls

into it^ and is hnrt^ he may have an action against the wrong-

doer^ but then the act was an invasion of a general right of

all to use the road. So^ if A builds on bis own land so as

to darken the ancient lights in his neighbour B^s house, it

is a private nuisance, but then the duty of A to B is not one

existing at-common-law, but arises from grant or prescrip-

tion, and is more properly classed as a servitude. It will

be better to exclude such cases, and here to restrict the

term nuisance to where one so uses his own real property

as to infringe upon the common law rights of others, and so

commits a breach of duty, either towards the public gene-

rally, or some one or more of his neighbours in particular.

178. In this sense of the term also, a nuisance may be

Nmsances are either a public or private one. It is a public
public or private. nuisance when it is such in its nature or

consequences as to be a damage to all persons who come

within the sphere of its operation, though it may be so in a

greater degree to some than it is to others ; a factory emit-

ting volumes of noxious smoke or poisonous effluvia is such.

Where the thing complained of is such as to be a great

annoyance to those immediately within its operation, but

none whatever or even pleasurable to those more removed

from it, it is a private nuisance ;
such would be the habitual

ringing of bells, or performance of loud music to a neigh-

bour. But if a private inc^ividual suffers a special and dis-

tinct damage from a public nuisance, he may have an

action.^ To constitute even a private nuisance the inconve-

1 Soltan V. DeHeld, 2 Sim. N. S. 400 ; Frits «. HobsoB, 14 Ob. D. 6&S,
188 } Benjamin v. Storr, L. K. 9 0. P, |
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nience must not be merely fanoifab bat one materially

interfering with the ordinary comfort, physically, of human
existence, according to plain, sober, and simple notions of

living.^ The remedy for a public nuisance is by indictment^

or under the authority of the magistracy or police; the

remedy for a private nuisance, or for special damage from a
public one, is by an action, to which may be added an injunc-

tion to prevent the continuance or repetition of the injury.*

Instanoea of.

179. Nuisances, even in the above restricted sense of

the term, may be various
; thus, the setting

up of noxious or noisy trades, as limeMlns,

tanpits, forges
;
or the erecting privies or making cesspools,

or burning lime or bricks so near to a dwelling-house that

the smoke and smell thereof enter the house, and render it

unfit for habitation, are nuisances.

180. If a landowner makes a sewer on his own land to

Who is liable
bis own premises, and, from its faulty

for a nuisance. construction, the sewer becomes a nuisance

by the filth percolating through into the adjoining houses

or premises, he will be responsible for a nuisance, although

the adjoining occupiers are his own tenants.® He whose

neglect of a duty is the proximate cause of damage, is liable,

though there was also a duty on some third person, which,

if performed, would have left the other’s neglect without

consequences. Though A is bound to keep the outlet of a
drain in order, and neglects it, yet if B was bound to keep

the bank or wall in order, he is liable to C for a damage,

from a defect in the bank or wall, though but for A’a

neglect B’s neglect would have been harmless.^ If one

1 Walter V. Selfe, 4 DeG, & S. 135.
2 See Act I of 1877, *». 54, ills, (s.), (t).

3 Alston v- Grant, 3 S. & B. 128.

4

Harrison Q. Northern Ry. Co^
10 Jar. N. S. 992; Collins v. M, L.
Com. L. R. 4 0. F. 279, and see ante §n e\/% ^
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purchases premises with a nuisance upon them, though there

was a demise for a term, so that the purchaser has no oppor-

tunity for removing the nuisance, yet he is liable for the

continuance of the nuisance; but not if the nuisance is

erected by the occupier after the purchase, unless the

tenancy was for a short period, and the landlord chose to

renew it after the erection of the nuisance ; for he is not to

let the land with the nnisance upon it.^ So, a landlord is

liable where the tenancy is such that he might have termin-

ated it in order to abate the nuisance.^ A landowner

cannot get rid of his responsibility for an existing nuisance

by granting or conveying the land to another; for before

the assignment he was liable, and it is not in his power

to discharge himself by granting it over, especially if he

reserves a rent, for then he has a recompense for it ; and it

is a fundamental principle of law and reason that he that

does the first wrong, shall answer for all consequential

damages.^ • But no order, by injunction or otherwise, to

abate a nuisance will be made against a person unless it is

within his power to do the act, as where he has no longer

control over the nuisance ; and such an order, when previous-

ly made, does not run with the land so as to avail against a

subsequent transferee of the land, though he may otherwise

be liable for a continuing nuisance. In respect to a nuisance

from public drainage, the safety and convenience of the

public must be regarded before abating it, and the sanitary

authority is not the owner of the sewers. But where it has

power to do so without damage to the public welfare, it may
be enjoined to stop a nuisance, or compelled by mandamus

1 Eex V. Pedley, 1 Ad. & E. 822. I 3 Boswell v» Prior, 12 Mod. 689.
2 Gandy v. Jabber, 10 Jur. ll. S, 652.
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to execute works which it ought to construct.! Where a

nuisance was created by a stranger on the land of the

defendant he is not liable for its coutinuauoe if it be with-

out his assent and not for his benefit.^

181. Whenever the very existence of the thing demised

Liability of land- constithtes a nuisniice, the landlord is res-

lord and tenant. ponsible
;

as where privies are erected in

such a situation that the use of them must necessarily create

a nuisance.® But if a landlord demises premises which are

not in themselves nuisance, but may or may not become a

nuisance, according to the mode in which they are used by

the tenant, the landlord cannot be made responsible for a

nuisance created upon them by a tenant.'* He is not respon-

sible for enabling the tenant to commit a nuisance, if he

pleases. The occupier is the party then liable. The tenant

if bound to repair is liable, and not the landlord, for an

injury from the defective state of the premises, though the

defect existed at the time of the demise, provided the land-

lord was not negligent in being ignorant of the defect,® So,

every occupier is bound to prevent the filth from bis drains

or cesspools filtering through the ground into his neighbour's

house or land.® The occupier is also liable where the

nuisance is from the acts of one to whom he grauts a license

to do certain acts on his laud.^

182. Although the carrying on of a lawful trade does

X Atty.-Genl. v. B.,&o. Board, 17 Gh, Sanderson Berwiclr, l3f Q. B D. 547.
D. 685 ; Afcty.-Genl. v. Dorkiofr, 20 Ch. *5 Gwinnell v Earner, L. R. 10 0. P.
D. 695 ; Cbarles v. Finchley, L. B., 23 661 ;

Pretty v. Bickmore, L. B . 8 C. P,
Ch. D. 767. 401 ; Nelson v, Liverpool B. Co.^ 2 0.

2 Saxby v. M. & S. By. Co., L. B. 4 P. D. 311.

C. P. 198. 6 Tenant v. Goldinjr, 1 Salk. 21 ;

8 Rex v» Pedley, 1 Ad. & E. 822; Ballard v. Tomlineon, 29 Oh. D. 316.
Thompson v, Gibson, 7 M. & W. 456. 7 White v. Jameson, L. R. 18 Eq.

4 Rioh V. Baateiheld, 4 0, B. 804 ; 303,
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annoy anotbar to tbe extent of rendering

residence less agreeable, yet it will not

be an actionable nuisance, if, having regard

to place and time, the act was an ordinary, reasonable, and

proper use of the land by the defendant, not sabstantially

incommoding the plaiutiff.^ It will be so, if real, sensible

damage is done to property, though the business was an
ordinary one, carried on in a proper manner, and in a place

more or less devoted to like purposes.^ Bat the carrying

on, in the ordinary and obvious manner, a lawful trade, is

not necessarily carrying it on in a proper manner, if the

annoyance might have been avoided by certain expedients.^

In such cases it lies upon the defendant to show that the

trade is lawful, and carried on in a lawful and convenient
place and manner.^ But there may be a right by prescrip-

tion to carry on a noxious or noisy trade in a particular spot,

but till such prescriptive right is acquired, it is no answer
that the nuisance existed before the plaintiff went to live

near it, or even perhaps before his house was built.® No
length of time cau legalise a public nuisance, though it may
supply a defence to an action by a private person but time
will not always supply such a defeuce, when the nuisance is

one that has been gradually increasing.^ The principle is

that a man cannot, by first starting a noxious trade on a
barren spot, compel the owners of adjoining land to leave it

1 Bamford «. Tarnley, 9 Jar. N. S.

877 ; Oavey v. Lidbetter, id. 798

;

Wanatead v. Hill, id. 972 j
Gale on

Easements, (8rd ed.) 409 ; Salvin v.

North B. C. Co., L. E. 9 Ch, 7% ;

Starves Bridgman, 11 Ch. D. 8^.
2 St. Helen’s S, Co. v. Tipping, 11

Jar. N. 8. 786 ; Shotts I. COi v, Jnglis,

7 App. Oas. 518.
8 Stockport W. Co. v. Potter, 7 Jur.

N. S. 880.

4 Stockport W. Co. v. Potter,
N. 8. 880.
6 Bliss V. Hall, 6 Scott, 600 ; Gkile

on Easements 388—404 ; Tipping i>. St.
Helen’s S. Co., L. B. 1 Ch. 06, and 11
H. L. Cas. 642.
6 Weld V. Hornby, 7 East. 199 ; s.

23. Act XV of 1877.

7 Goldamid o. Tunbridge Com. L. R.
1 Eq. 161, S. C. ; id. 1 Ch. 849 | see
also Atty.-Genl. u, Bradford, L. E. 2
Eq. 62.
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waste, when but for the nuisance they oonid build upon it,

or otherwise use it ; and though in a crowded city less quiet

and cleanliness must be expected than in the country^ no

one can require others to submit to more than the natural

and incidental annoyances of the locality; and the place for

a noxious trade must be convenient and proper, not in regard

to the trader who uses it, but to those who are affected by
its being so used.^

183. So, quietness and freedom from noise, smoke or

noxious vapour are indispensable to the full

^ enjoyment of a dwelling-house.

If one carries on any noisy trade adjoining

a dwelling-house, whereby the comfort and quiet of the

house are materially destroyed, especially if so at night, he

is liable for a nuisance unless be can show a prescriptive

right.2 When such right has been acquired, it is an

easement; but prescription does not begin till the noise is

such as to be a nuisance, and this may depend on a change

of circumstances; for noise may nob be such as to be

actionable while land is open, but may become so when it is

built upon.® So, blowing a horn or making other noises at

night may be a nuisance.^ So the collecting noisy crowds

by the attractions of music, fireworks, &c,, is a nuisance.®

184.

Actions
nnisanoo.

Where there is any immediate danger to life or

property from the continuance of the nui-
^

sauce, so as to render it unsafe to wait for

its removal by the occupier, the injured

1 Sturges V. Bridgman, 11 Ch. D.
866 .

2 Ommp V. Lambert, L. R. 8 Eq.
409 ; Qannt v. Fynney, L. R. 8 Ch. 8 ;

Ball V, Ray. L. R. 8 Ch. 467 } Broder v.
Saillard, 2 Oh. D. 692.

8 Stnrges v. Bridgman, 11 Cb« D.
866; infra § 207a.

4 Hex v. Smith, 2 Str. 703.
5 Walker v. Brewster, L. R. 5 Kq.

25 ; Inchbald v. Robinson, id. 4 Ch,
388.



IS4 HUIfiANCEtS,

party may at once enter and remove it ; otberwise before

entry there ought to be notice to the occupier to abate but

generally the proper course is to appeiil to the law.^ In

abating a nuisance no more damage may be done than is

necessary
;
and if the act has to be done on the land of a

third person, (as in stopping a water-course) it should be

done 80 as to cause no damage at least to him, and, consis-

tently with that, as little as may be to the author of the

nuisance.® Though a man on request abates a nuisance, he

is still liable for damage already sustained.^ The continu-

ance of a nuisance is a fresh injury, for which another action

may be brought, and so, again and again, until it is

removed.®

185. If the injured property is in the occupation of

Who mny aue tenants, the landlord or reversioner has no
and be sued. right of action, unless the nuisance is of a

permanent character, and necessarily inflicts a lasting dam-
age to the iiiherir,ance as where it is by reason of the

erection of a building which would, if allowed to continue,

impose a servitude upon the plaintiffs buildiug.^ Every
person who does, or directs the doing of, an act which can-

not be done at all without constituting a nuisance, is per-

sonally responsible, whether he was acting for himself, or

for or on behalf, or for the benefit, of another; and whether

he is a principal and employer, or a mere servant carrying

into effect the orders of his master.® But if the act is law-

ful aud may be done without causing a nuisance, then the

1 Jones V. Jones, 1 H. & C. 1 ; <31 6 Muraford Oxford, &c. Ry. Co.,

L. J. 606 Bxoh. 1 H. & N. 36 ;
Simpson v. Savage, 26 L.

2 Lonsdale v. Nelson, 2 B. & C. 311. J. 50 O, P. ; Cooper t>. Crabtree, 20 Ch.
3 Roberts v. Hose, 10 Jnr. N. S. 670 ; D. 589.

6. 0. L. R. 1 Bxch. 82. 7 Tucker «. Newman, 11 Ad. & E.
4 Bell V. Tweutyman, 1 Q. B. 774. 40.

5 Shadwell v. Hutchinson, 4 C. & 8 Wilson V, Peto, 6 Moore, 49.

P. 833 ; Act 1 of 1877, s. 64, ills (s), (t).
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liability depends npon whether Uie person is a servant, or

contractor or sub^contractor.^ Though mere dimtnutioa in>

value of the plaintiff^a property does not, by itself, oonBti>«

tute a nuisance, yet the extent of the nuisance, if it be a

nnisance, may be materially shown by this.^

186. Another instance of tort by breach of a private

duty existing at coinmou-law, and owing
Right TO WATEE. - l v. cfrom one man to another by reason of the

vicinity of their property, is an invasion of the right to

water. Such injuries may be, and commonly are, classed as

nuisances, as where the act consists in fouling a stream of

water; but it will be convenient to take these cases sepa-

rately, and to include those in which the right to the water

exists, not at common-law, but as an easement acquired by

prescription, or grant, express or implied. It will be well

also to distinguish between the rights to surface and sub-

terranean waters, and between natural and artificial streams.

187. The right to use surface water (for there is no

tfse of surface property in the water)/ flowing in a natural

and defined course, exists by natural or uni-

versal law.^ Each proprietor of land through which water

so runs, has a right to use the same for any reasonable

purpose of his own, not inconsistent with a similar right in

the proprietors of the land above or below ; but he may not

seriously diminish the quantity, or injure the quality of the

water which would otherwise descend, to the damage of a

proprietor below, save under a title by grant or prescription ;

nor can he, without the licens^ or grant of a proprietor

t See ante § 114, 119, and 121. Ad, 1 ; Bush v. Trowbridge, W. Co.,
2 Soltan V. Delleld, 2 Sim. N. 8. E. 10 Ch. 459.

183. 4 Bury v, Pigot, Tudor’s L. 0. on
3 PcrStory, J. in Tyler t. Wilkinson, Pro, 118.

4 Huon, ^ ;
Maeon «. Hill, 5 B. &
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above^ pen or dam back ibe water, so as to cause actual

damage to him.^ But without causiug that, he may divert

or throw back the water ; but he must not shut the gates of

his dams, and detain the water unreasouably, nor let it off

iu unusual quantities, to the prejudice of either of his neigh

bours.^ A fence or bulwark on the bank is allowable, but

any encroachment on the bed of a river (whether tidal or

not) is an injury if it affects the rights of another, though

it is not shown that damage has been sustained, or is likely

to be sustained ;
and this is so though the property in the

soil extends to the middle line of the bed.^ In case of an

extraordinary casualty, as a flood, a man has a right to

protect himself against it, though in result his neighbour is

damaged ; but the right does not extend to interrupting the

course of the natural flow of the water.* The rights of a

riparian proprietor (as to take water,) cannot, it has been

said, be granted away in gross so as to give the grantee a

right of action ;
the rights are annexed to the possession of

the land.^ But as against the grantee, there would be no

right of action by others, unless and until such a user

substantially interfered with their water rights as riparian

owners, such rights being measured not according to the

water which they actually used, but which they are entitled

to use. Such interference may be in respect to either quanti-

ty or quality ^ but until there is such interference no length

of user can give the grantee any right of user by effluxion of

1 Bmbrey v. Owen, 6 Bxob. 853 j L. B. 90b. 428. ; K- K. Tagore i>. J.L.
Xiord Norbury v. Kitchen, 9 Jur. N, S. Mulliok, L. R. 6 Ind. Ap. 190, where
182 5

Sandwich v, G. N. By. Oo., ,10 no right being injured, there was np
Oh. D. 707 . action.

2 3 Kent’s Com. (9th ed.), 573 ; 1 4 Nield e. L. & N* W. By. Co>, L« B.
HiUiard, 686. 10 Exch. 4.

8 Biokett v. Morris, L. R* 1 H. L. 6 Btoctoort W.^ Co* v. Potter, 10
So. 47; Oir-Bwing v, Oolquhonn, 2 Jur. N. S. 1005 see Nnttall 9.

App. Cas. 8^ ; Atty.«Qenl. e. Lonsdale, Braoewell. L- B. 2 Exch* 1, and see 3
h, B. 7 Eq. 377 ; Atty.-Genl. v. Terry, Austin’s Jur. 37>



SIGHT TO WATBS^ 157

time against any riparian owner. In ease of such interfer-

ence the action should be against the grantee^ and not, it

would 86etn> against his grantor. Where the grant iS not

of the rights of the grantor as riparian owner, but only a

license to enter on his land and take water^ Such licensee is

a mere stranger who can have no right to interfere at

all with the flow of water injuriously to riparian owners.

His license does not give him the riparian right of user; but

the license is not therefore actionable unless his user inter-

feres with the rights of others.^ It is impossible to define

precisely the limits which separate the reasonable and per-

mitted use of the stream from its wrongful application. It

is entirely a question of degree with a view to the circum-

stances of each case^ the Volume of water^ the extent of

diminution, and the damage inflicted on others.® He who
first applies running water to irrigation or other purposes,

does not thereby acquire an extended right, as against

others, until his enjoyment has been long enough to give

him a title by prescription ;
but, till then, the right is only

to the natural use, which must be such as not essentially to

destroy the natural flow to the damage of those above or

below him.® It is no defence that the proprietor above or

below has not applied the water to any special use or pur-

pose, but he may recover for the loss of the general benefit

of the water. An extended or exclusive use may be ac-

quired by prescription, but then it is an easement, and not

a natural right and such an easement may be vested in a

1 Ormerod Todmorden, 11 Q. B.B.
j
&c. Swindon W. Co., L, H. 0

155 ; il^nsit v. G. E. Ky. Co., 23 Gh. 451, and 7 H. L. 7<)4.

D. 566, and 27 Oh. D. 122 ; Saxby V. 3 Minor v. Gilmonr, 12 Moore’s P»
M. Ao. Ry. Oo., L. R. 4 C. P. 198. C. 156 ;

Wright v. Howard, 1 S. db 8.
2 Bmbrey v. Owen, 6 Exch. 853 ; 190 ; Mason v. Hi^ 5 B. & Ad. 1.

Roohdale O. Oo. v- Ring, 14 Q. B. 135 ; 4 Sampson 9. Hoddinott, 1 C. B«
Gale on Basements^ 235 (n.) ; Wilts, H. S. 611.
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commanity as tbe inhabitants of a town^ so that any inhabi-

tant may sue for an obstruction though no particular per*

soual damage is shown^ as tbe act is in derogation of hia

rights and would be evidence in future in favour of the

wrong-doer.^ But a use by the proprietor below that does

not affect the proprietor above, as an excessive diversion of

the water, cannot, by any length of time, give an easement

to the former against the latter.^ If a man first occupies

a stream and turns it to use, where there are neither occu-

pants below nor above him, as in waste jungle lands in

India, no question could arise ; for then those afterwards

coming to the stream must take it as they found it
;
provid-

ed a prescriptive right had meanwhile been acquired to a
user in excess of the natural right.®

188. The right to running water includes a right to it

Right to water natural purity ; but a right to pollute
in a pure state. ^ natural stream may be acquired by grant
or prescription, though such enjoyment, or any other kind
of enjoyment in excess of the natural right, will not begin
to be adverse and of right, until the injurious effect is

sufEered
;

for, at first, or for many years the deposit or other

user, resulting in damage, may have been imperceptible.'*

Where the extent of pollution is from the first certain and
defined, that will be the measure of the right acquired by
prescriptive user, and it is immaterial whether the operative

cause is precisely tbe same or not.® Hence any pollution of

a clear stream is both injury and damage, but a further pol-

lution of one already foul may be injury and actionable

1 Harrop v. Hiret, L. B. 4 Exoh. 43.
2 Stockport W. Co. v. Potter, sopra.
3 See Big. L. O. on Torts, 620.
4 Mnrgatroyd v. Robinson, 7 B. &

B, 391 1 Simpson Hoddinott, 1 C. B.

N, S. 611 ; Crossiey t. Ligbtowler, L.
R. 2 Ch. 478 ; Goldsmid v. Tunbridge.
&o., L. R. 1 Bq. 161 and 1 Oh. 349.

5

Baxendale v, MoMnrray, L. R. 2
Oh. 790.
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though without damage.^ The right to the use o£ water will

not be afPected by the supply being precarious or interrupt-

ed ; nor by a slight alteration^ by the plaintiff, of the natural

course.^

189. Surface waters not running in a defined channel,

Wiew the course
spreading over the land, may be used

is not defined. by the occupant of the land for any pur-

pose but a natural visible supply from a spring head must

not be cut off, nor prevented from falling below into a regu-

lar natural channel and drains should be so arranged as

to restore the water at the boundary of an estate to its

ancient or natural channels.® An occupant is not entitled to

intercept the natural flow of such water from surface springs

by draining it into a reservoir or by otherwise diverting it,

where it flows naturally, though not through perfectly defin-

ed channels, into another’s land.® To constitute a water-

course in which a neighbour may claim a right, the flow of

water must possess that unity of character by which the flow

on one person’s land can be identified with that on his

neighbour’s land. Water which squanders itself over au

indefinite surface is not a proper subject-matter for such a

right.^ Where there is a natural stream of water which

ultimately dissipates itself over the surface, and a course is

then cut for the water, the right acquired therein is the

same as in a natural stream.® Where a water-course is made
for water which was not there before, this is an artificial

stream ; but where the water was there before, and all that

1 Pennington v, Brinsop Oo., 6 Ch.
D. 772.

2 Hall V. Swift, 6 So. 169.

8 Eawstron v. Taylor, 11 Exob. 369

;

Broadbent v. EamBbotham, 11 Exob.
602.
4 Dudden v. Clntton Union, 1 H. &

N. 627 ; 26 L. J. 146 Exob.

^ „ L. C. 620 ; 1 Hilliard, 683.
6 Eunor v. Barwell, 6 Jur. N. S.

1233.

7 Briscoe i>. Drongbt, 11 Ir. 0. L. B.
260 ; Act V of 1882, s. 17 (c).

S Holker v. Porritt, L. E. 8 Exoh.
107, and 10 Exch. 69.
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is dona is to make a dofinite course for it, it remains a

natural stream, and this though part of such new course

maj be a tunnel and not an open stream.^

190. So, where subterranean water flows in a known

Subterranean defined course, its diversion or pollution

will be an injury as much as if it ran on the

surface.^ But usually the course of such water is not ascer-

tainable, and the general rule is that one man may, in his

own land, sink a well or shaft for a mine, though he may
thereby drain his neighbour's well dry

;
and there is no

limit to the quantity of water he may raise, or the use he

may make of it. A different rule would often interfere

with the enjoyment of the property in the sub-soil
;
and

where the course of the under-ground water was unknown,

there is no room to imply any mutual consent or agreement

between the neighbours.* There is no distinction between

where the effect of a well is to divert such percolating and

subterranean water from flowing to ancient springs or

running streams to the damage of others, and where it mere-

ly drains the artificial wells of others
;
the right to the use

of a natural stream does not extend to acts done beyond

the stream; otherwise it would govern the use of the whole

obuutry originally drained by the stream.^ But it is quite

otherwise where the effect of such a well is to draw away the

water which has reached and is flowing in a defined running

stream. If the under-ground water cHuuot be got without

also touching the water in a defined surface channel, then

1 Holier v- Porritt, L. B. 8 B^oh.

107i & 10 Exch. 109; see Goddard on
Basements, 47.

2 Dickenson v. G. Junction 0. Co.
7 Bxoh, 300 ; Hodgkinson v. Bnnor, 9
Jur, N. S. 1162.

3 Acton V. Blundell, 12 M. & W,

324; Reg. v. Metropolitan B. W. 9
Jur. N. S. 1009 ;

Ballaoorkish Co. v.

Harrison, L.R. 6 f .C. 63. For the rule
in America as to extent of use, see Big.
L. C. 625. See Act V of 1882, s. 17 (d),

4 Cbasemore v. Richards, 7 H. L. 0.
349 j 6 Jur. N. 8. 870.
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it cannot be got at all
;
for tbe right to nse the water in

ench Btream is limited to such reasonable use as shall leave

the rest to flow on to others entitled to it, unimpaired in

quality and un diminished in quantity.^ Farther it ifi now
clear that, though 'there is no right to subterranean water

percolating in an undefined course, yet one may not commit

a nuisance by poisoning that water for another, any more

than he may poison the air which that other has a right to

receive though there is no right of property in it. If a man
puts filth or poison on to his own land, he is bound to keep

it there, and is liable if it escapes therefrom so as to be an

injury to another in the exercise of the natural rights inci-

dent to his property, as in drawing water from his well.^

Such an aot could only be justified as an easement. A man
by sinking a shaft or well takes the water for his own
benefit; but he takes also the liability if the water is dis-

charged from thence, on his neighbour's land, though in its

natural state it would have percolated there.^

191. The rights and duties as to artificial water-courses

Artificial water- ©xist, not at common law, but by contract,
courses. grant, or prescription, that is, the right to

such a water-course is an easement
; but there can be no

prescription where no grant ought, under the circumstances,

to be presumed
; thus, if A, for his own convenience, drains

his land, his mine, or his house, he may acquire the easement

or right of discharging the water upon or through the land

of B ; but though B may use such water for any number of

years, be will not thereby acquire a right to it, but A may,

for his own purposes, divert or remove the water-course;

1 Grand Jnnctioa 0. Co. v. Sbngar, 3 West 0. Oo. v, Kenyon, 6 Ch. D.
L. R. 6 Ch. 487. 780.

2 Ballard v, Tomliason. 29 Cb. D. 115.
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from the very nature of the case, no intention in A to sub-

ject himself to a permanent servitude, can be inferred.^ It

will be otherwise if from the facts, a different intention

ought to be presumed.^ If the artificial water-course of A
is supplied by percolating subterranean water, or undefined

surface water, flowing from the land of B, the mere lapse of

time will give no right to A to prevent B from utilizing

such water on his own land, though it leaves A^s water-

course dry.^ The right to the use of the water in an artificial

water-course as against the party creating it, will depend

upon the character of the water-course, (as its permanent or

temporary nature,) and upon the circainstances under which

it was created. Thus in India where one tank is fed by the

overflow channel of a higher tank, though the whole system

is artificial, there may be a right to receive all the overflow

after due irrigation of the higher lands,^ But generally,

the presumption in favour of an easement from the benefit

resulting by the act of another done on his own land is

neutralised by the act being essential to the owner, and so

done with a view to his own interest alone
;
for an easement

exists for the benefit of the dominant owner alone; and
hence it is that the servient owner acquires no right to insist

on its continuance, or to ask for damages on its abandon-

ment.^ If A has acquired the easement of discharging

clean water only, he would be liable for polluting the stream,

and much more would any one else.® Though as against A,

B cannot acquire a right to the continuance of the stream,

1 Arkwright Gell, 5 M. & W.
_ Paltuk, 4 App. Caa. 121, and 6 Ind,

Major V. Chadwick, 11 Ad. & E. 671 ; App. 83 ; M. Kajroop K. v. S. A. Hoa-
Staffordshire 0, Co. t>. Birmingham, eein, 7 Ind App. 240.

Go., 11 Jur. N. S. 71. 5 Hudson v. Tabor, 1 Q. B. D. 230 ;

2 Iviney v. Stocker, Ii. B. 1 Ch. 396. and 2 Q. B. D. 290 ; Mason v, S. & H.
8 Big. L C. 521. By. Co., L. R. 6 Q. B. 687.
4 B. P. Karain Singh K. Behari 6 Wood v. Wand, 8 Exch. 748.



BIQHT 07 SUPPOBT. 163

he may, it seems, acquire such a right by the requisite lapse

of time against others.^ Till then each proprietor, through

whose land such artificial water-course passes, has merely a

right to take and use such water whilst it is on bis land,

but he has no right to any part of the water till it comes

on to his laud, and cannot sue if one above prevents its com-

ing at all. Bub polluting a stream of water involves a

nuisance on the land of others, and a trespass by the sending

of impure matter on to their soil, so that, apart from all

lapse of time, no on;0 can injure another by polluting an

artificial stream.^ The owner of an artificial stream has, in

relation to others, only an easement, and it must depend upon

the extent of this easement whether he can use such stream

by sending down dirty water or only clean.

192. The grantee of an artificial water-course or drain

^

through the land of another, for the use and

grantee of such benefit of the grantee, is bound to maintain
water couibe.

j repair it, and he has a right of entry

upon the land of the other for that purpose. He is liable

for any damage resulting from non-repair.® If having a

right to send clean water through the drain, he sends foul

water or filth, the other may stop every particle of water,

because it is dirty.

^

193. Another right existing by reason of vicinage, is the

The right of right of support of land by land, of build-
suppoRT. land, or of buildings by buildings.

The duty of leaving such natural support to land, as also

the duty of not obstructing the natural flow of water to the

1 Sutoliffe V, Booth, 9 Jar. N. S. 3 Pomfret v. Ricroft, 1 Saund. 322 i

1087 ; Major v. Chadwick, 11 Ad. & E. Egremont v. Palofian, M. & M. 4i04.

571. 4 Cawkwell v. Ruseell, 26 L. J. 84
2 Goddard on E., 213, 204, 348. Exch.
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damaf^e of others^ which are really natural rights^ are feotne*

times called necessary servitudes; but a servitude involves

the idea of something done upon, or some right exercised

Over, the servient tenement that obstructs the exercise of

full dominion over it by the owner. The subject of the

right of support may be divided into the lateral support of

land by adjacent land, the vertical support of the surface by

the sub-soil (where the property in the two is distinct), the

support of buildings vertically by subjacent soil, the support

of buildings laterally by adjacent soil, and the support of

buildings by buildings in juxtaposition. In some of these

instances the right is a natural one, in others acquired, that

is, it is an easement.

194. Every proprietor of land is entitled of common

Support of land right to such an amount of lateral support

from the adjoining land of his neighbour,

as is necessary to sustain bis own land in its natural state,

not weighted by walla or buildings. One may not dig in

his own land so near that of another, that the other’s land

falls into his pit. This is a natural right, but to be entitled

to it the land to be supported must be in its natural

condition, and the right is limited to such an extent of the

adjacent land as iu its natural state is necessary for such

support thus, if a man digs in his own land a well quite

close to his neighbour’s land, no action will lie, if there is

no appreciable subsidence therefrom, or what occurs is due

to some recent building on the laud
;
for from the nature of

the right there can be no infringement of it, so as to give a

cause of action without some appreciable damage ensuing.^

1 Humphries v. Bro^fden, 12 Q. B. 2 Smith t. ^Thaokemii, L. E, 1 C» P,
7§9 ; Birmingham v. Allen, 6 Ch. D. 564.
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Bat a rigbt of support in extension of the natural right may

be acquired by uninterrupted user of right for the requisite

term of years^ or by implied grants as where land is sold

for the purpose of building on it.^

195. If the owner of land grants the sub-soil, reserving

the surface to himself, he impliedly grants

reasonable means of access to the sub-soil,

and the grantee would have a right to go

upon and dig through the surface, to enable him to reach

the sub-soil, if he had no other means of access thereto.

But the owner of the sub-soil may maintain an action

against the owner of the surface, if he digs holes into the

sub-soil to a greater extent than is reasonably necessary

for the proper and fair use, cultivation, and enjoyment of

the surface ; or if he removes so much of the surface that

mines below are flooded.^ So, the owner of the surface is

entitled of common right to the support of the subjacent

strata, so that the owner of the sub-soil and minerals cannot

lawfully remove them, without leaving support sufficient to

maintain the surface in its natural state.^ If it was not in-

tended that such right of support for the surface should be

reserved, this should be clear upon the face of the convey-

ance, as also on the other hand any right to a support be-

yond that of the land in its natural state; so that where the

owner sells the surface, reserving the rniiierals with power

to get them, the burden is on him to show clearly that the

intention was. that he should be entitled in getting the min-

erals to let down the surface, either paying compensation

1 Acton r. Blnndell, 12 M. & W, 739 ;
28 L. J. 10 Q. B. ; Frond t*,

853 ; Siddons t? Short, 2 C. P. D. 672. Bates, 11 Jur. N. 8. 441 ; WakeBeld
2 Cox V. Glue, 5 C. B. 561, Buccleugh, L. R. 4 Eq. 613 j Hext V.

8 Humphiies v. Brogden, 12 Q B. Gill, L. K. 7 Ch, 699.
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for SO doing or nof.^ as the case may b©.^ After twenty years

or other prescriptive period, a house would acquire a right

to support by the minerals, though there was originally a

condition to let down the surface when in its natural state

on paying compensation.^ This right of support does not

include the support of subterranean water; and one who
by draining his own land (an act incidental to its ordinary

use) withdraws the support of water from adjoining land is

not liable if the surface subsides.® But a right to trench

upon these natural rights of support, as to work so as to

cause a subsidence, may exist by clear express grant, or be

acquired by a sufficiently long user as of right.'* In the case

of a mining lease the right to support of the surface is to be

gathered from the terms of the lease.®

196. If a person has built on the extremity of his own
_ , . land so as to increase the lateral pressure on

buildings by the soil of his neighbour, or if the owner of

the surface has erected buildings so as to

require additional support from the sub-strata, he may
acquire a right to such support by prescription, that is, by

a user of right for a period of years from which a grant of,

or acquiescence in, the privilege by the other owner, may be

legally presumed
;
but for this the enjoyment of the support

must be obvious, as no easement can be acquired secretly,

aud as to adjacent soil at least it may not be obvious.® But

if, within such period, the owner of the adjacent or subja-

cent soil, digs in his own land so that the buildings fall, he

1 Davies v. Treharne, 6 App. Cas.

460 ;
Dixon v. White ; 8 App (jtis.

8^ ;
Goddard on Eapementa, 182,

2 Bell t». Love, 10 Q. B. D. 547.

3 Vopplewell v, Hodkinson, L. R. 4
Exoh. 248. Of. G. Y. 0^ Oo. ©• Shugar
L. R. 6 Oh. 483.

4 Rowbotbam v, Wilson, 6 H. L. 0.

848 ; 6 Jur. N. S. 966 ; Carlyon v.

Lovei*iug, 1 H. & N. 797.
5 Eadon v. JefPcock, L. R. 7 Bxcb.

389 ; Aspden v. Seddon, 1 Ex. D 496.
6 Hide v. Thomborougb, 2 0. & K.

250 ; Hant V. Peake, 1 John, 705 ; 6
Jur. N. S. 1071 ; Gale on Easements,
325.
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will sot be liable for the damage^ unless he exercised his

right of digging so negligently or improperly as to cause

the fall,^ or unless the weight of the buildings in no way
caused the sinking of the land, and the land would have

fallen in, whether buildings had been erected on it or not*®

The right of support in such cases is acquired and not natu*

ral; but it is a negative easement, and the right of action

arises on a breach of duty by the defendant, in so using his

own property as to injure that of his neighbour, and there

is no active exercise of any right by the plaintiff in, upon, or

over the land of the defendant.® Hence, it is not the fact

of the excavation by the defendant, but the occurrence of

the damage in consequence, that gives rise to the right of

action, and the law of limitations begins to run against the

plaintiff from the date of the latter only."* And it would be

the same where damage arises from the invasion of the natu-

ral right of support.

197. Where two 'houses, erected by different owners,

Support of build- stand in juxtaposition, they in fact stand
ings by buildings, each on its owu ground, and there is no

right of support for the one by the other, and it will not

necessarily be presumed to have been acquired however

ancient the houses. It may, of course, exist by an express

grant. That in fact one house leans on the other does not

alter the case ; there can properly be no user of right unless

openly and evidently
;
and it used to be said that a man by

building a weak house cannot impose a duty upon his neigh-

bour, or drive him to pull down bia own house or bring an

1 Dodd V. Holme, 1 A. & E. 498 j 1 8 Gale on Easeroents, 328.
Sm, L. 0. 217 (4fch ed.). 4 Bonomi v. Baokhouse, E. B. A E«

2 Hamer v. Knowles, 6 H. & N. 454 ; 622 ; 7 Jnr. N. S, 809. See also Act
Hunt c. Peake, snpra ; Metr. B. W. v, XV of 1877, s. 24, ill. (a), and Act V of
M. Rv. Co.. L. R. 4 0. P. 192. 1882, s. 84.
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action within a fixed period.^ But now it is said to be

better policy to allow the right to each an easement as the

right of support for buildings to be acquired by the lapse of

timOi without regard to any facility or otherwise of interrup**

tion ; as where it would not be worth a man’s while to

interrupt acquisition, as when he would have to pull down
his own house to do so. Hence after the requisite period

the right will be acquired where the enjoyment has been

peaceable and open and not surreptitiouSi It may be an in*

convenient right, but that might be said of all servitudes, as

of light, but it is better that they should exist than that pro*

petty should be injured and not be capable of protection.^

Where one house was notoriously and obviously supported

by the other^ and the enjoyment of the privilege can be

shown to have been acquiesced in
;
and where the right to

support is by such means as a beam thrust into, or resting

upon, a neighbour's wall
; then it is properly an easement,

being a right exercised in and upon the other^s property.

Hence,
,
there the easement is not known nor obvious, it is

not necessary for a person who pulls down his wall to give

notice of his intention to the owner of an adjoining wall;^

and whether or not he does so, he is not bound to use more

than reasonable and ordinary care in pulling down his own
buildings.^ But he, as well as any contractor he employs,

would be liable if he acted in a careless and negligent

manner thereby causing the fall; and that, though the

owner of the injured house did not do all he could to protect

1 Solomons. Vintners Co» 4 H. & Lemaitre D. Davis, 19 Ch. D. 281. To
686 ; 28 L. J, 870 Bxch. the same effect is Act V of 1882, s- 16»

2 Datton v. Angus, 6 App. Oas- 740 ; second clause.
see particularly pp. 707> 824 ; amid the 3 Chadwick v. Trower, 6 Bing. N*
great conflict of views and reasons C. 1 ; 8 So 1.

this seems the solid ground of decision 4 Massey v. Goyder, 4 C. & F. 161.
ill the ease, which was followed ia
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himself, as by shoring ifc up.^ The ordinary rule in easements

that it is for the owner of the dominant tenement to do on

the servient tenement all repairs requisite for the continu-

ance of the easement, would seem to apply also in the case

of support of one building from another.^

198. If one man builds two or more houses, and each.

needs the support of the other, and then heWhere there
. ,

was once
^
unity sells one, it 18 presumed that he reserves for

of ownership.
himself and grants to the buyer, the right

of mutual support
;
and so, if he sella several such houses to

several persona at different times, each has the same right

of support, without regard to the priority of titles.® The

same principle would apply where the owner of two fields

builds a house on the edge of one, and then sells either the

field with the house, or the other, or both to different

persons; the grant of the right of requisite support for the

house would be presumed. So, if a landowner avowedly

sells part of bis laud for buildings, or for the construction

of a bridge or railway, he impliedly grants all such adjacent

and subjacent support as is reasonably necessary.** Similarly

it would be where a house is built on the surface, and then

the property in the underlying minerals is separated by a

sale.

199. The general maxim which governs all the above

cases of nuisances and the rest, is that a

man should so use and enjoy his own pro-

perty as not to injure that of others. Upon
the same maxim depends the liability for damage resulting

Negligence
CAUSING DAMAGE
TO REALTY.

1 Temaitre v. Davis, 19 Oh.'D. 281 ; D. 243.

Walfcera v, Pfeil, M. & M 364; Gale 3 Kichards v. Koee, 9 Excb. 218.
on Easements, 372. 4 Caledonian Ry- Co. v» Snrot, 2
Q «. fin 1 Cl "R AAQ
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from a negligent use of the rights of property, as where

damage is done by water or fire escaping or spreading

from one man^a land to another’s. Acts proper for the

mere defence of one’s property are to be distinguished from

acts done for its impro^ment or use. A may erect a groin

or other defence to protect his land or premises from the

sea or river, or from a casual flood, though thereby the water

flows more violently against B’s land or premises ; but ho

cannot improve his land by buildiug a wharf, and so cause

Damage from damage to B’s land nor can he, when the

mischief is already on his land, as a flood,

relieve himself by transferring it to his neighbour’s land.^

One who for his own purposes brings upon his laud and col-

lects and keeps there anything, as water, likely to do mis-

chief if it escapes, is primd facie answeirable for all the

damage which is the natural consequence of its escape.^

But he will be excused by showing that the escape was the

consequence of vis major or the act of God, in the sense not

that it was physically impossible to resist it, but that it was

practically impossible to do so.^ An event is legally not the

less an act of God, though it has happened before, if its re-

currence could not have been reasonably expected ; but to

constitute such a defence, the defendant must have done

everything that it was his duty to do, and it must not be

the natural result, though on a special occasion, of what he

has done; but he may, if he can, show how much of the

damage that accrued would have been incurred even though

1 Rei Paghara, 8 B. & 0. 356 j

SattoD V. Clarke, 0 Tannfc. 44; Nield
t. Lt, N. W. By. Co., L. B. 10 Exch. 4.

2 Whalley L. & Y. By. Co., 13
.B.D. 137.
3 Fletcher «. Eylands, L. H. 1 Exoh.

id« 3 L. 330; Simth v.

Fletcher, L. B. 7 Exoh. 305, and 0
Exch. 64 ; Wilaon t. Newberry, L. R.
7 Q. B. 81 ; Hardman t. N. B. By. Co.,
3 C. P. D. 173.

4

Nichols «. Marshall, L. B. 10 Exch^
259 ; 2 Ex« D. 1 ; Box v. Jnbb, 4 £i^
D.
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he had done his daty.^ Where the collection of water is, or

arises from^ a natural or necessary use of the land, and

much more where it is done in accordance with a duty,—as
in the case of tanka for irrigation in India,—the owner is

not liable if, without negligence on his part, the water

escapes and damages the property of another.^ So also where

the storing of water is a reasonable use of property in a way
beneficial to the community, or for the common benefit of

both parties.® Farther mere non-feasance by A on his land

though thereby damage ensues to B’s land, will not induce

liability ;
thus, A’s neglect to maintain his own sea-wall,

whereby the sea Sows on to his land and thence on to B’s,

will not independently of a duty by prescription, make A
liable for the damage.^ The liability where it exists, is in-

dependent of the knowledge or negligence of the person

liable, but is limited to the owner of the adjoining land
;

if

C has contracted to do work on B^s land, and the work is

prevented or made more expensive by the escape of water

from As land, A is not liable to C.® Where there would be

a liability in case of damage, the preventive remedy of an

injunction may be applied.®

199a. Every person who puts a dangerous thing in

Damage from motion which causes damage to another, is,

in general, responsible. If a man negli-

gently sets fire to his own house, and it spreads to his

1 N. P. Co. V. London Docks Co., 9
Ch. D. 503 ; Dixon v. Met. B., 7 Q. B.
D. 418.

2 Madras Ry. Co. v. Carvetanaga-
rum, L. R, 1 In. A. C. 364 ; Wilson v,

Waddell, 2 App. Oas, 96 ; West 0. Co.
V. Kenyon, 11 Ch. D. 782 ; Fletcher v.

Smith, 2 App. Cas. 788.

__ 3 Nichols V. Marsland, L. R. 10

6 Exch. 222 ; Boss o. Fedden, L. B. 7
Q. B. 661 ; Anderson e. Oppenheimer,
6 Q. B. D. 602.

4 Hudson v. Tabor, 1 Q. B. D. 225,
and 2 Q. 6. D. 290 ; Queen v. C.
Essex, 14 Q. B. D. 561, see $ 168.

6 Cattle V. Stockton W. Co., L. R. 10
Q. B. 453 ; Humphries v. Cousins, 2 0.
P. D. 239.

I T.Aa T. U. 10
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neighbour's bouse, he is liable bub not if the fire spread

from some superior cause which could not have been pre-

vented, controlled, or resisted by human agency ; as where

a fire being lighted in a field, it spreads by reason of a

sudden storm
;
bub it would be otherwise, if lighted whilst

the wind was high
;
and blowing in a dangerous direction,^

If A employs gangs of coolies to clear his land paying them

by the gang, but directing their labors, he is liable to B if

through their negligence fire spreads from his land to B^s.^

So, if a man knowingly demises buildings in a ruinous state,

and afterwards, by mere force of gravitation, and without

any default of the tenant, they fall and damage the neigh-

bour's house, the landlord will be liable.^ And generally to

have on one’s land what is dangerous to neighbours induces

liability, as where poisonous trees overhang and are eaten

by cattle in the next field.^

200. Where a man uses dangerous instruments, as a

Where danger-
locomotive steam engine, or a blast furnace

ona instmraents, the mere fact of ignition by the sparks
&c., are used.

thereirom has been said to he, jprtma facie,

evidence of negligence, and to call for proof, by the defend-

ant, of reasonable precaution.® But this doctrine that the

happening of mischief, whether to person or property, from

such a cause, raises a primd facie case of negligence, is

opposed to recent decisions. It seems that there must be

proof of well-defined negligence, except where the nature

of the accident is not consistent with the absence of negli-

1 Vangban «. Menlove, 4 SooH, 251. mate cause of damage by negligence,

2 TnrbervUle v. Stampe, 1 Ld. Raym. see ante § 126a.

264. 5 Crowbnrst i?. Aniersbam, 4 Ex. D.

8 Serandat ©. Saisse, L. R. 1 P. 0. 5 ; Firth v. Bowling I. Co., 8 C. P D.
152. 264.

4 Todd 0. Flight, 9 0. B., N. 8. 6 Pigotb v. Eastern 0. Ry, Oo.,

877 3 7 Jar. N. 8. 291. On the proxi- C. B. 229 ; see ante § 139.
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genoe,^ or it arose from the nse ot a thing of a dangerona

nature such as a locomotive engine which the defendant had

no express legislative authority to use^ and for damage
from the nse of which he is therefore liable though negli-

gence be negatived.^ If there are expedients which would

render damage next to impossible, the defendant is bound

to show that he used them. That a railway company is, by

law, authorized to use dangerous engines, does not exempt

them from the consequences of negligence in the manage-

ment of them
;
and it is the same whether the fire begins on

the plaintiff’s property, or on the defendant’s, and spreads

thence to plaintiff’s.^ One legally entitled or bound to do

certain work, is yet liable if he uses means that injure the

property of others, unless the use of such means was

expressly authorized.^ So, if a person brings gunpowder or

explosive materials on to his premises, or there mixes

together things, which alone are perfectly innocent, but are

liable to explode when brought into contact, he is liable for

damage resulting to his neighbour’s property.® In these

and the like cases, if the injured property is in the pos-

session of a tenant, the damages should be apportioned

between the landlord and the tenant, in accordance with

their respective interests.

201. The next class of torts to real property consists of

To5,ts to ease, invasions of the private rights of easements,
MENTg.

jg^ breaches of the private duties of

servitudes. These are rights and duties existing by grant.

1 Hammack v. Whit©, 8 Jar. N. 8. 8 Vaaghan v, Taff V. By. Co., 6 H*
796 ; G. W. Ry. Co. v. Fawcett, 9 Jar- & N. 679 ; 29 L. J. 247 Bxch. ; Smith
N. 8. 839 ; Czech v, Gen. S. N. Co., L. v, L. & 8. W. JRy. Co., L.E. 6 C. P. 98,
E. 8 0. P. 14 ;

ante § 189. 8. 0. id. 6 0. P. 14.

2 Jones v, Festiniog Ey. Co., L.B. 8 4 Gas. Light Co. «. Kensington. 16
Q._B. 788 ; Powell v. Pall, 5 Q B. D. Q. B. D. 1.
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either expresSj or implied from prescription. An easement

Suement, defl- « » liberty or privilege, which «»e

nition of. owner of one tenement (called the dominant

tenement}^ has acquired over another (called the servient

tenement)^ to compel the owner thereof to permit to be done,

or to refrain from doing, something on the latter tenement

for the advantage of the former.^ The right is, therefore,

either affirmative or negative; it is incorporeal, and is

imposed upon one real corporeal property, and must be for

the beneficial enjoyment (but without taking any profits)

of another real corporeal property. The tenements must

belong to different owners, and both the right and duty

exist in regard to the properties and not the owners.^ The

benefit or right is called an easement ; the corresponding

burden or duty is called a servitude, and is a dismemberment

of the rights of dominion, or absolute property The basis

of all easements is the assent of another either by grant or

acquiescence, and they are thus distinguishable from natural

rights by reason of vicinage already noticed, but privileges

in extension of such rights are really easements. An ease**

ment exists for the benefit of the dominant owner alone, and

hence it confers no right on the servient owner to its con-

tinuance; but it also imposes no duty on him to do any-

thing, as to repair, but only to suffer something to be done,

or to refrain from doing something. It is the grant of a

privilege over, but not of any property in, the servient tene-

ment ; a right of way is not the grant of the road or any

1 Tudor*8 L. 0. on R. Pro. 107 ; the
definition in Act Y of 1882, 8. 4 is

more extensive and includes a right to
tahe a profit out of the land of another,
This Act applies only to certain parts
of India.

2 Id. 108 ; Gale on Easements, (3rd

ed.) 5, 9 ; Goddard on Easements, 7*

8 The term servitude, though bor-
rowed from the Roman law^ is not
here used to the full extent of its signi-

fication in that law ; see 3 Austin’s
Jur. 19, 32, 39.
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particular part of it^ but only of a reasonable enjoyment of

its Gse as a whole.^

202. A privilege granted to one personally, unconnected

. , . with the enjoyment by him of land, is not
A personal pn- ** Y ^ ’

vilege not an ease- an easement, but a mere personal contract,

operative between the parties, but not bind-

ing upon the land affected, in the hands of others. Thus,

A cannot grant to B personally a right of way over his land,

so that it should be annexed as an incident to the estate.

It would lead to much confusion to create such novel

incidents ;
and it is not in the power of an owner of land

to create rights not connected with the use or enjoyment of

land, and to annex them to it, nor can he subject the land

to a new species of burden, so as to bind it in the hands of

an assignee.^

202a. A license and a grant are to be distinguished.

License and grant ^ mere license passes no interest, nor altera

distinguished. transfers property in anything, but only

makes an action lawful which without it had been unlawful

;

thus leave by A to B to come on A’s land is a mere license,

and however given is always revocable.^ A grant conveys

some interest though it may include a license. Leave from

A to B to do something on A^s land, as to come and make

a water-course through it, or to have a right of way over it,

is a grant, and by English law requires a deed bub by any

law if the grant is good in form and for value, or though

not 80 if the act has been done, and expense incurred in

doing it, then in equity, (though not in English law,) the

1 See ante S ^92 ; Clifford v. 1068 ; Hill v, Tupper, 9 Jur. N, 8. 725.
Hoare, L. R. 9 0. P. 870. 8 Thomas v. Sorrell, Vang, j

2 Keppell v. Bailey, 2 My. & K, 617, Wood v. Leadbifcter, 18 M. A W. 888,— « .1 ai.^_T Q T„.. V M zl Thid
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leave is irrevocable.^ Thirdly, there may be leave from A
to B to do something on B’s land, the effect of which may
be either to create an easement for B^s land over A’s, or to

destroy one for A^s land over B’s
;
in neither case does even

English law require a grant by deed, and in both the act

once done by B the leave is irrevocable.^

203. The most ordinary instances of easements are the

InetanoeB of of air Or light, of way, and of arti-

easementa. ficial water-courses. Incident to the pro-

perty in land is the right to the air or light from above it:

but a right to receive light or air from across a neighbour's

property may be acquired, so that nothing can be done

thereupon (as by building, &c.) substantially to interfere

with that right. This is an instance of a negative easement.

The other two instances are affirmative easements. It is not

necessary in order to acquire a rght to light or air, that

the house should be actually occupied, if it is structurally

complete and fit for habitation.^ There may be such an

easement as a right to have a sign board affixed to the pro-

perty of another.^

204. Easements may bo acquired by express or implied

Acquisition of grant, or by prescription. There may be an
easemoiits. implied grant, but not always an implied

reservation, of continuous and apparent easements on the

severance of a tenement into parts; and there is always an

^ , implied grant or reservation of easements
Oontmuous and

.

apparent ease, of necessity on such a severance. Thus, if

the owner 6f a house and surrounding land
ments.

1 Devonshire v. Eglin, 14Beav. 530;
Plimmer v, Wellington, 9 App. Cas.

710 ; Bankart «. Tennant, L. K. 10 Eq-
141 ; Goddard on E. 376—8.

2 Winter v. Brookwell, 8 East. 808 ;

Liggins V, Inge, 7 Bing. 682 ; Act V
of 1882, B. 52 to B. 64.

3 Courtauld v. Legh, L. B. 4 Exch.
128
4 FranoU v. Hayward, 22 CIl D. 177.
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sells the house, and retains the land, or afterwards sells it

to a third person, nothing can be done upon the land so as

tp obstructor darken the windows of the house; for, on the

sale of the house, there is an implied grant of the right to

the lights.^ But this does not extend beyond the interest

which the vendor had at the time of the severance in the

adjoining land; thus if he held the land on a short lease,

and he acquires the freehold, the implied grant will nob

extend beyond the period of the lease
;
for the ordinary prin-

ciple applies that one cannot grant an easement ultra bis

own interest at the time, or—-what is the same thing—so as

to affect the rights of others.^ But if he retains the house,

and sells the land without reserving the right to the lights,

the right is gone, however ancient the lights may be, and

the buyer may build on the land.^ It is otherwise under

Act 5 of 1882 where a right to light, if necessary, would

be impliedly reserved. Where a dominant tenement is

afterwards divided, an easement appurtenant thereto as

a whole, will generally become appurtenant to the several

portions, unless this will materially increase the burden to

the servient tenement, when the contrary will be assumed

to have been intended.^ Where the owner aliens at the

same time and as a single transaction the quasi-dominant

part to one person, and the qnasi-servient to another,

the respective alienees being each aware of the sale to the

other will, in the absence of express stipulation, take the

land burdened or benefited, as the case may be; and that

1 Swansborough v. Coventry, 9 Bing.
805 ;

Tenant v. Goldwin, 2 Ld. Raym.
1098; Wheeldon v. Burrows, 12 Ch.
D. 31.

2 Booth V, Alcock, L. R. 8 Ch. 663 ;

Goddard on B. 168; Act V of 1882,
0. 8—"lO.

8 White V. Bass, 8 Jut. N. B. 312;

Ctfl’rier’s Co. V. Corbett, 11 Jur. N.
719 ; Ellis V. Manchester C. Oo., 2 O.
P. 1). 16 ; Wheeldon v. Burrows, 12
Oh. D. 31. Contra is Act V of 1882,
8. 13, ill. (/) which however assumes
that such easement is also neoessary.
4 Goddard on E. 269 ; Act V of

1882, 8. 30.
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one part was at the time under lease^ and so not in the

alienor^s possession, will not alter it.^ So, if houses are

unfinished but with spaces obviously for doors and win-

dows, and are then sold separately, access to the doors, or

light for the windows, cannot be obstructed.^ Similarly,

as between landlord and tenant there is implied a mutual

grant that ways and windows as existing at the time of the

demise, shall not be interfered with.^ But a landlord is

not a trustee for bis tenants inter se, and cannot be required

by one to enforce against another any covenant he has

made for his own benefit with the latter, though it may be

also beneficial to the former.^ The drains to a house are

continuous and apparent easements, for they may be seen

on proper examination, and will pass or be reserved on a

severance. That such an easement should pass, or be re-

served, it should be necessary for the convenient enjoyment

of the tenement, but need not be absolutely necessary or

unavoidable.^ A continuous and apparent easement is one

which is constantly operating of itself, and is attended by

some alteration of the tenement in its nature obvious and

permanent.® A right of way though not a continuous is an

apparent easement, and it will similarly pass on a severance

;

since it is the apparency and the necessity of the easement

that are material. Thus, if A sells to B land on which are

stables with a road over A’s land to them, the right of way
passes under general terms of transfer as long as the stables

1 Barnes v. Loach, 4 Q. B. D. 49^ ;

Allen V. Taylor, 16 Ch. D.355
;
Kusaell

V. Watts, 26 Ch. D. 659.

2 Compton v. Richards, 1 Price, 27 ;

Glave V. Harding, 27 L. J. 286 Bxch.
3 Riviere v. Bower, 1 R. & M. 24 ;

Hall V, Lund, 9 Jur. N. S. 205.

4 Master v. Hansard, 4 Ob. D. 718 ;

Kemp V. Bird, 6 Ch. D. 978.

6 Pyer v. Carter, 26 L. J. 268 Kich.

;

Phesey v. Vicaxy, 16 M. & W. 484 ; but
see Suffieldv. Brown, 10 Jnr. N. S. Ill;

CroBsley v. Lightowler, L. R. 2 Ch.

486, and Davies v. Sear, id. 7 Eq- 427 ;

Watts V. Kelson, L. R. 6 Ch. 166.

6 Gale on E. 85 ; Act V of 1882, s. 5.
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are used as snch.^ The right to light though a ooutinuoua

is a negative or non-apparant easement; and as every man

may build on bis own land and put in what windows be likesj

their mere existence argues no easement in respect of them

;

and a purchaser of adjoining laud, without notice, is not

bound by a prior agreement regarding them, nor put upon

enquiry about them.^ Under Act 5 of 1882 a right of A in

relation to his own house to prevent B from building on his

adjoining land is called a non-apparent easement ; but the

right of A to receive light to his own house across the

adjoining land of B is called an apparent easement : that is,

the servitude of B is non*apparent, and the easement of A
is apparent ; or the same easement changes its character

with its negative and positive aspects.^ On principle, the

existence of a window raises no presumption of any right

to light
; and such right is accurately a non-apparent ease-

ment, and is very distinct from such a continuous, apparent,

and affirmative easement as a drain, flue, archway, sea-wall,

and so on.^ Under this Act, on a severance, a grant and

also a reservation are equally implied as to every ease-

ment which is apparent and continuous, and which is

necessary for enjoying the property as it was enjoyed when
the transfer took effect and though necessary^^ does not

here mean an easement of necessity, yet what is convenient

or beneficial may not also be necessary for enjoying the

property. As to apparent but discontinuous easements, as

a right of way, no rule is laid down in the Act ;
and the

ordinary principle applies that as against a grantor, except

1 Bailey G. "W". Ry. Co., 26 Ob. geema unsafe if not false as to righti to
D. 4S4i. light.

2 Allen v. Seekham, 11 Ch. D. 790. 4 Allen v. Seckham, 11 Ch. D. 797 }

3 Compare s. 6, ill. (d) ’with s. 13, Wheeldon v. Burrows, 12 Ch. D. 81<
ill. (/)

;

the doctrine of s. 13, sound where all the eases are well diseoss-
and useful as to other easements^ ed<
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as to easements of necessity^ a grant will be implied when a

reservation in bis favour would not be. In such a case it is

immaterial whether the way first began to exist during the

unity of possession of the two tenements, or whether it was

prior to that ; but in either case, such a way, being a clearly

defined path over the quasi-servient tenement> will pass

under a grant with general words.^ The prohibition to build

on particular land is a non-apparent servitude.

205. The grant of an easement of necessity is implied,

when it is such that without it the thing

befeTsity!*^**

°
^ granted could not be enjoyed.^ It may or

may not have been previously existing and

used with the property
;
thus, a way of necessity may have

to be newly laid out, or it may be an old road already in use

for the land sold. So, where one sells the minerals reserv-

ing the surface, or one field surrounded by his own land, a

right of way to get at the minerals or the field is an easement

of necessity, and is implied to have been granted to the

buyer, or reserved by the seller, (as the case may be,) though

(unlike a continuous and apparent easement) there was no

such way or easement before.^ Hence it is the grantor who
gives or reserves the way, and where there are more ways

than one, it is for him to select the one, which must be

reasonably convenient for the dominant owner.'* The ne^

cessity is to be understood as it stood at the time of the

conveyance and severance, being limited to the purposes for

which the land-locked tenement was then used;^ and a

necessary easement, in this sense, does not mean only one

1 Barksbiref. Grubb, 18 Cb. D.616. 4 Bolton v. Bolton, 11 Cb. D. 968,

2 Gale on E. Ill ; Liford’s case, 11 Act Y of 1882, s. 14.

Bep. 62. 6 Pyer v. Carter, 1 H. & N. 922 ^

3 Band V, Kingecote, 6 M. & W, Coip. London v. Biggs, 18 Cb. D, 798,

196 ; Pmnington v. Galland, 9 Excb. Act Y of 1882, s. 28.

12 ; Act t of 1882, b, 13 (a) (e).
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essentially necessary, but one necessary for tbe convenient

and comfortable enjoyment of the property.^ Bat an ease*

ment of necessity is commensurate only with the existence

of such necessity, and ceases with it. Thus, if the pur-

chaser of the field is afterwards able to get at it by passing

over his own land, the former right of way of necessity

ceases.^ A way of necessity, once created, must remain the

same as long as it continues at all
;

its direction cannot be

varied.^

206. But perhaps the most frequent mode of acquiring

Acquisition by easement is by prescription, which, in
prescription. fact, presumes a grant from long user of

right. An express grant may be for a limited time, or by
one having a limited estate in the servient tenement; but

an easement by prescription is good only when the user

gives a good title against all persons including the owner
in fee. The effect of prescription is to legalize all acts

done whilst the period was running
; for it might be that

such acts were, during the period, actionable as trespasses

or otherwise
;
and then, but for such rule, they might be

sued for after the period was complete.^ In England
there is a modern statute fixing certain periods for the ac-

quisition of prescriptive rights.® Before that, a fiction was
I'esorted to, which presumed a lost grant on proof of en-

joyment for twenty years, the Courts adopting that period

by analogy to the English statute of limitations.® In
India ss. 26 and 27, Act 15 of 1877, now provide for the

1 Ewart f>. Cochrane, 7 Jur. N. S. 3 Pearson v. Spencer, 7 Jur. N. S.
929 ; WattB«. Kelson, L. B. 6 Ch. 175. 1195.

2 Holmes v. Goring, 2 Bing. 76 ; 4 Goddard on Easements, 89, 126.
Thomson v. Waterlow, L, B. 6 Eq. 86 j 5 2 & 3 W. 4, 0. 71.
Langley v. Hammond, id. 3 Exch. 161 ; 6 Tudor’s L. C. on R. Pro. 141 t

Kay V. Oxley, L. E. 10 Q. B, 360 j Act Gale on Eaeemente, 134—8.
V of 1882, 8. 41.

16
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acqnisitiaxi of easements by lapse of time. Peaceable and
open enjoyment as an easement and as of right and with-

out interruption for twenty years up to within two years

of the date of suit^ renders the right absolute and inde-

feasible. Hence till such suit the right is not indefeasiblej

since non*user for two years before the suit may suffice to

defeat prescription ; but after such suit or after acquisi-

tion of the rights non-user must amonnt to abandonment

in order to defeat the right.^ Proof of interruption or of

the grant of leave within the requisite period will bar the

acquisition ; and now as to all easements alike a reversioner

may exclude the period of possession of the servient tene-

ment by a tenant for life or for a term of more than three

years, provided he resists the enjoyment of the easement

within three years after the determination of the prior

interest. By the English Act, this exclusion is in favour of

a reversioner only, and not of a remainderman
; but the

terms of the sections in the Indian Acts are such as will

include both alike.^ The person so entitled to resist need

not be the owner of the whole reversion ; it suffices if he is

then entitled to any interest in the land, even if he only

bolds under the reversioner.^ To constitute a valid inter-

ruption, there must be an actual discontinuance from some

obstruction by another person submitted to by the claimant

for one year after notice thereof and of the person causing

it. Hence if there is an interruption in the twentieth year,

then a waiting till that year is complete, and then a suit

before the one year has expired, the prescriptive period will

have run. Hence also, frequent interruptions, but none

extending to a year, will not suffice to prevent acquisition.

1 Goddard on EEisements, 386.
|

S See Laird «. Bricks, 16 Ch. D. 4K,
2 Symons 11 . Leaker, 15 Q. B. D. 629. | and 19 Ch. D, 22.
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It; must not bo an intermiBsion of usor^ but an interruption

of it by another ; this need not be the owner of the servient

tenementi bat any one, and so a tenant for life may interrupt

and preTent the burden, though he cannot by acquiesoenoe

impose the burden upon the reversioner. But to negative

Bubmission or acquiescence in the interruption it is not essen-

tial to have brought a suit, but any other acts or conduct

may be shown.^ Upon the whole the burden of proof of the

easement is upon the plaintiff, who alleges it, but he must

have had notice not only of the physical obstraction but of

the person who caused it.^ Further the statute, both in

England and in India, is remedial, and is neither prohibi-

tory nor exhaustive. A man may acquire under the con-

ditions prescribed by the Act a title where otherwise he

has no other right at all, but it does not exclude or interfere

with other titles and modes of acquiring easements ; and

hence though under the conditions of the Act the title to the

easement would be invalid, yet as there are no negative

words in the Act to take away rights existing independently

of it, all former modes of acquiring easements may still be

relied upon.* In any case the right may be defeated by
showing a grant for a limited period comprising the whole

or part of the time for limitation;^ and a title to an ease-

ment can be prescribed for only in one or other of two
ways, either in person or in estate; that is, by showing

either that the ancestors, or that the predecessors in title,

of the claimant bad it during the requisite period.®

207. It is a general rule that Jo constitute any title by

1 Glover v. Coleman, L. E. 10 0. P,
108 ; Goddard ou Easements, 124, 159

—

161.

2 Seddon v. Bank of Bolton, 19 Ch.
D. 462.

8 Aynsley v. Glover, L. B. 10 Oh.

283 ; M, Eajroop K, v. 8. A. Hossein,

7 Ind. App. 240.

4 Bright v. Walker, 1 Or. M« & E.
211 .

6 Ivimey v, Btocket) H Jdr, .N. S.

775.
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right.

EsseniiaU to
there mnst have been an nnin-

ft p^reflcriptive terrupted user as of right, exercised nee vi,

nee clam^ nec precarlo, that is, neither by
force, nor by stealth, nor at the mere will and favor of

Limit to the other party The right claimed must

not be so large as to extinguish or destroy

all the ordinary uses or profits of the property ; for every

prescription must be reasonable and for such things as can

have no lawful beginning, a prescription is not good.^ There
cannot be an unlimited claim to go, at all times, and in all

directions, over every portion of a field.^ Where there is a

right of way over land, the owner may enclose on each side,

leaving a reasonably convenient way.^ So, it is a general

principle that nothing passes as incident to an easement, but

what is requisite to the fair enjoyment of the privilege. So,

there can be no easement as to what is a mere matter of con-

venience and advantage : thus, there is no right to enjoy a

certain prospect except by express grant; and if A opens

a window that interferes with the privacy of B^s premises,

the only remedy is for B to build on his own premises so as

to obstruct the window,® Under Act 5 of 1882, s, 18, there

may be a customary easement against thus interfering with

privacy ; and this accords with social needs in India. It

is now settled that a Kailway Company has as much right

as any one else to use their land as they think fit provided

the use is not inconsistent with their Act ; and hence they

may erect a screen to prevent prescriptive rights being ac-

1 Eaton V. Swansea W. Oo., 17 Q. B. Gale on Easements, 4 (g), 17 (n).

276 ; Gale on Easements, 180—188. 6 Hutton v. Hamboro, 2 F. &F, 218.
2 Bailey o. Stepbens, 8 Jur. N. S. 6 Tapling v. Jones, 11 Jur. N. S.

1068 ; Act V of 1882, s. 17. 809 ; Butt p. Imperial G. Co., L. R. 2
8 Hoskins v. Robins, Vent. 164. Cb. 168 ; Attorney‘General v. Doughty.
4 Dyoe v. Hay, 1 Macq. 305 ; 2 Ves. 468.

Goddard on Easements, 166 ; but see



BA6SH1NT8. 185

quired for windows looking across the line.^ The ftcoess

of wind to a windmill, which turns necessarily to every

point of the compass, is too indefinite and extensive a

privilege to constitute an easement;^ and so is also the

access of air to the chimneys of a building, for it cannot

be claimed either as a natural right or as an easement, and

if the raising of an adjoining house causes one’s chimneys

to smoke, there is no right of action.^

207a. The nature of the easement may be such that

the user is continuous, as a right to light

;

Continuous uaer. i ^ i . i?

or it may be intermittent, as a right of way,

and then it must be sufficiently frequent to indicate to the

owner of the servient tenement that the right is claimed.^

Implied consent lies at the root of acquisition by user, and

hence user which is neither physically preventible nor

actionable, cannot support any easement ; thus noise till

it amounts to an actionable nuisance is not preventible, and

till then a right to make it cannot rest on user.® So, there

can be no acquisition by presumed grant where the grantor

was legally or physically incapable of making such a grant,

or where the dominant owner was incapable of taking such

a grant.® Unity of possession of the two tenements, though

held under unequal estates or of different owners, interrupts

the continuous user needed to establish an easement, and
the period cannot be made up by adding together different

intervals of user.^ The unity of possession sufficient to in-

terrupt the acquisition of an easement must be distinguish-

1 Bonner v. G W, Ry. Co., 24 Cli.

D. 1, overrnling Norton v. L, & N, W.
By. Co., 9 Ch. D. 623.

2 Webb V. Bird, 8 Jnr. N. 8. 621

;

Dalton V. Angus, 6 App. Oas. 824.

8 Bryant v, Lefever, 4 0. P. D. 172.

4 Bartlett Downes, 3 B. db 0. 621.
5 Sturges v. Bridgman, 11 Oh. D.

852 ; § 183.

6 Goddard on Easements, 144.

7 Onley v. Gardiner, 4M. & W. 496 ;

Oatram v. Maude, 17 Ch. D. 391.
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6d from the unity of ownership needed to extiogui^ an

existing easement.^

208. So, the enjoyment can hardly be said to have been

Uninterrupted peaceably, wherever it was had and

exercised in spite of the remonstrance or

prohibition of the owner of the fee.^ Where acquiescence

in an interruption defeats the prescription, it is not neces-

sary to bring an action in order to show non-acquiescence

;

any conduct showing such may be given in evidence.^ So,

there can be no prescription against an ignorant man
;
thus,

an easement enjoyed on land let on lease, by the leave of

the tenant, but without the knowledge or sanction of the

landlord, does not affect the landlord.^ Bat the user may,

from its nature, or notoriety, be such that the landlord's

knowledge and acquiescence may be inferred
; and then

such knowledge in fact, if coupled with a present right to

interrupt the continuance of the user, would affect him.®

But an user exercised with permission of the tenant, and in

spite of the protest of the landlord, can confer no right.

The nser of a right of way over land let on lease, not being

necessarily an injury to the inheritance, the landlord gene-

rally could have no action for it, though known to him, and,

therefore, such user would be no evidence of right against

him.® But an act for the acquisition, like an act for the

obstruction, of an easement, might be of so permanent a

nature as to be an injury to the reversioner for which he

might sue ; as where it would serve as evidence against his

1 Winship v. Hudspeth, 10 Exci. 8 ; N. S. 847.

Gale on Easements, 180 (c) ; this note 4 Daniel v. North, 11 East. 870 ;

Beema erroneous ; see infra § 212. Gray v. Bond, 2 B. & B. 667 ; Gayford
2 Gale on Eas^ents, 166 ; Aot Y of v, Moffatt, L. B. 4 Ch. 188.

1882, 8. 16. 5 Gale on E., 168—174 ; Chasemore
3 Glover v. Coleman, L. B. 10 O. P. v. Biohards, 5 Jnr. N. S- ^3 ; and see

108 ; Aot XY of 1877, 8. 26, explana* Oroes v. Lewis. 2 B. & 0. ©36.

tion 3 ndaoisoa v. Cartwxight, 10 Jnr. 6 Baxter v, Taylor, 4 B. A Ad* 76u
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Thoagh a tenant cannot acquire an eaaemant in

tba land of his lessor as against him, since his posseBtion is

that of his lessor, yet one tenant might, it seems, acquire an

easement as against another tenant of the same landlord,

and where leases are long this might be valuable.^ A right

of way limited to a special purpose and used only at long

intervals,—as for removing trees when felled at intervals of

some years,—may be an easement capable of being acquired

at common law, though it could never come within the con-

ditions for prescriptive easements.^ By the present English

statute no title at all is gained (save in the case of light,)

except by a user valid against all having estates in the ser-

vient tenement but otherwise there may be an user from

which may be presumed a grant of an easement from the

owner of a particular estate, (as a tenant for life or lessee,)

though not binding on the reversioner in fee.^ By the Eng-

lish Act actual enjoyment of light for the full period with-

out interruption is all that is needed to confer the right;

the user need not be as of right, and that it was under per-

mission or for rent paid seems immaterial f and the right to

light and to air are acquired differently, that to light under

the Act, and that air only at common law, and hence the

ground for relief in case of light differs widely from the

stronger case required to be made in case of obstruction of

air.^ But iu Indian law, these two easements are on the

same footing, and for their acquisition, as with other ease-

ments, the user of light or air must be as an easement and

1 Tickle V. Brown, 4 Ad. & E. 378 : 211^

Palk V. Skinner, 18 Q. B. 575 ;
Kidgill 5 Gale on Eaeemente, 175 $ Daniel Vu

9. Moore, 9 0. B. 872. Anderson, 8 Jar. N. S. 328.
2 Goddard on Easements, 11, 12 ; 6 Goddard on Basements, 175.

Act V of 1882, 8. 12. 7 City of London B. Co. v. Tennant,
3 Hollins Vemey, IIQ. B. D.716| L. E. 9 Ch. 221 ; Baxter a. Bower, 44

13 Q. B. D. 309, 314. L. J. Cb. 625 ; Goddard on Bafements,
4 Bright v. Walker, 1 C. M. A B. 285.
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as of right/^ and from the proviso fti favor of the reversioner

it seems that there might be a title valid against a particular

estate though not against the reversioner. In both laws the

right to light is limited to buildings^ and is not in respect to

any open ground however used.^

209. The user is not of right where it has been had by

^ ,
asking leave from time to time, or by an

Ueeraa of nght. ® w xi .

express agreement relating thereto, or was

simply a license of user, as from a landlord to his tenant

whilst his tenancy lasted.^^ And, generally, where the en-

joyment of the privilege can be satisfactorily accounted for,

and is consistent with there having been no grant, there is

no ground for presuming one.^ The presumption however

is, that a party enjoying an easement acted under a claim

of right, until the contrary is shown.^

210. Where the privilege is that of the public generally,

. . , and there is in fact no dominant tenement
A privilege to

. t • i i . ..

tlie pablio not an or property in respect to which the privilege
easeznenti • 'j'x'x i x

IS exercised, it is not properly an easement,

though very analogous in its mode of acquisition and enjoy-

ment.® Such is a privilege to the public of using a piece of

ground on particular occasions for such purposes as a fair or

festival.® Such also is a right of way for the public across

a man^s property, which depends upon an actual or pre-

sumed dedication of the use of such way to the public.^

3 Act V of 1882, B. 17 (b). Moody v. Stegglea, 12 Oh. D. 261.

2 Bossell V. Harford, ll B. 2 £q. 5 Gale on Easements, 17 (c) ; God-
507 ; Polden V. Bastard, L. B. 1 Qf B. dard on Easements, 17-

166 ; Act XV of 1877, e. 26, ill. (c) ; 6 Tyson v. Smith, 9 A. & E. 406 ;

Berley i>. Atkinson, 13 Ch. D. 283. Monnsey v. Ismay, 9 Jar. N. S. 806 ;

8 Monmouth O. Co. v, Harford, 1 11 id. 141.

0. M. & B. 614 ; Tone v. Preston, 24 7 Bangeley v. M, By. Oo., L. B. 3
Ch. D. 789 ; ActV of 1882, s. 15, Expl. Ch. 806- See Wright Mid. By. Co.,
1. L. B. 8 Esch. 144 for a snggestion that
4 Campbell v. Wilson, 3 East. 294 ; every railway is a pnhlio highway.
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Hence there may be a partial as well as a complete dedioa*

tioQ^ as subject to certain conditions or rights, as for instance,

the right of the owner to plough across a footpath at the

ploughing season,^ and then the public will have no right

to deviate on to the adjoining land because the path is

muddy

A

right of way may be iu favour of several, as

where it serves for several tenements, but then it is really a

private easement in all respects; and a private right of way
existing prior to a public right of way is not necessarily

thereby lost, for the servient owner can only dedicate what

he has, and that is a right of user not inconsistent with

the prior easement.^ A mere personal privilege in the

nature of an easement but not annexed to any dominant

tenement, sometimes not improperly called an easement in

gross, is really a mere license, incapable of being passed

with land, and generally revocable at will though granted

for valuable consideration. For directly obstructing the

use of such a privilege, a third person would be liable, but

not for any indirect damage from his assuming to use a like

privilege.^

211. It is the part of the owner of the dominant tene-

Incidents of an 1*1ent to make the necessary repairs, as of a
eagement. water-course, drain, or way, within the ser-

vient tenement,® but he is not, therefore, compellable to

make them, except where non-repair causes damage to the

servient tenement.® The dominant owner may have an in-

junction to restrain such a use of the servient tenement as

1 Mercer v. Woodgate, L. R. 6 Q. B. Hi|l v. Topper, 9 Jnr. N. S. 726, 2
26 ; Arnold v. Biaker, L. R. 6 Q. B H. & 0. 121.

433. 5 Pomfret v. Pycroft, 1 Wmg. Sannd.
2 Arnold v. Holdbrook, L. E. 8 Q. 822, b ; Act V of 1882, s. 26.

B, 96. 6 Duncan v. Louch, 6 Q. B. 910 ;

3 Goddard on E., 71, 389 ; Act V of Egreraout v. Pulman, M. & M. 404 ;

1882, B. 46, ill. {g). Act V of 1882, g. 26-

4 Ackroyd v. Smith, 10 C. B. 164 ;
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shall practically and materially interfere with the exercise

of the right to repair and keep in repair.^ Where a publio

way is out of repair, the public may justify trespassing on

the laud on either side
;
not so, he who has the benefit of a

private way which he is bound to repair.^ Where a way,

whether publio or private, is obstructed or destroyed by vis

major, as the sea or a landslip, there seems no right to

deviate, but the right of way is gone for the time or forever

with the way itself.^ If the way destroyed was a way of

necessity, then the necessity existing, there will be the same

right to another way of necessity as there was at the first.^

And as to other ways, the right will revive if the servient

tenement is restored to its former state within the period of

limitation that would otherwise pay the right.® But the

graj^tee of a right of way which the grantor has obstructed

may deviate, and such deviation if reasonable will be pro-

tected during the obstruction, without driving the grantee

to sue for its removal.® An easement may be used in such

manner as is necessary for its most commodious enjoyment,^

but otherwise so as to be least onerous, and not so as to

produce inconvenience or injury to the owner of the servient

tenement, nor in any case so as to increase the proper burden

or restriction placed by it on the servient tenement.® So,

the mode or object of its enjoyment must not be deviat-

ed from or extended; the grant of a way to one field

does not justify its use as a way to a dozen other fields;®

1 Ooodhart V. Hyett, 26 Ch. D. 182; 7 Senhouse v. Christian, 1 T. R.
Act V of 1882, e. 27. % 660 ; Dand v. Kingscote, 6 M. & W.
2 Taylor t>. Whitehead, 2 Dong. 745. 174.
8 Goddard on Easements, 261 ; Act 8 Gerrard v. Cooke, 2 B. & P. (N.

V of 1882, 8. 45. R.) 116 ;
Act V of 1882, bb. 22, 28, 29.

4 Act V of 1882, s. 44. 9 Ward v, Lawton, 1 Ld. Raym.
6 Act V of 1882, 8. 61. 75 ; Henning v. Barnet, 8 Exoh. 192 ;

6 Selby t>. Nettlefield, L. R. 9 Oh. Act V of 1882, s. 21.
Ill ; Act V of 1882, s. 24, ill. (d).
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and a riglifc to send down water from a mill most not be

extended^ as by accumulating tbe water and sending it

down in a great rush so, the right of way may be

for horses or passengers, and not for carriages; or for

some kinds of animals, as for sheep and cattle, and not for

elephants or camels; or the right of way may be limited to

particular purposes or seasons, as for the transit of ores or

coals only, or during harvest time, or on market days, or

for agricultural purposes only.^ As incident to the right

to repair the dominant owner has a right of entry upon the

servient, and thereto do all necessary acts,—as excavating

the ground, rebuilding a wall, and so on,—but always at a

time and in a way least onerous to the servient tenement,

and removing as far as may be all traces of such aots.^

212. An easement may be extinguished in various ways.

Extinguishments possession of the two tene«*

of easements. meuts, by leave and license, by non-user or

cesser of the purpose of the easement, or by the acts of the

By unity of Owner of the dominant tenement. Where
ownership. there occurs a unity of the ownership or

seisin of the dominant and servient tenements, an easement

may be either suspended or extinguished
;
but to operate

as an extinguishment the party must have an estate in fee

simple in both lands, equal in duration, quality, and all other

circumstances.^ If the ownership becomes separate again,

and nothing has been done in the meanwhile to alter the

character of the easement, as by obstructing a window,

or altering a way, then a continuous or apparent easement

1 Frechette v. St* Hyaciuthe, 9 App. 3 Act V of 1882, s. 24.

Cm. 185. 4 Kex v. Hermitage, Garth. 239 ;

3 Ballard f. Dysou, 1 Taunt. 279 ; Thomas v. Thomas, 1 0. H* A R* 41 i

Wimbledon v, Dixon, 1 Ch. D. 362 ; Act V of 1882, ss. 46, 49.
Act y Qt 1882, 28.
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will be revived ; bat nofc bo as to aon-appareat easements^

uuless on the separation apt words are used for the purpose.^

So, the revival may be upon partition after a descent to co-

parceners. Correctly speaking, the old right does not

revive, but a right arises such as would arise on a severance

where there had never before been separate ownership.*

Herein is the distinction between natural and acquired

rights
;
natural rights being inherent in the soil are per-

manent and not affected by unity of seisin, but are always

ready to revive at once, as on the extinction of an acquired

right
;
but acquired rights once extinguished must be re-

created.*

213. So, the owner of the dominant tenement may ver-

By licenee, or bally or otherwise authorize the other owner
lapse of time»

Jjq ^n act of notoriety upon his own land,

which, when done, will be inconsistent with the continued

enjoyment of the easement, and an authority so given and

acted upon, cannot be revoked.^ Where the grant of the

easement was by an owner with a limited or qualified estate

in the servient tenement, a cesser of the easement neces-

sarily follows upon the termination of such estate
;
or if the

grant itself, though by an owner in fee, was limited to a

term, or upon a condition, then there is a cesser at the

expiration of the term or otherwise in accordance with the

condition.^ In Act 5 of 1882, s. 47 provision is made for the

extinction of the right by a cesser of enjoyment for twenty

consecutive years,—as to a continuous easement dating

from an obstruction by the servient owner, or an act by the

dominant owner making enjoyment impossible or as to a dis-

1 See ante § 204. 4 Winter v, Brockwell, 8 Eaat, 308 j

2 Gale on Easements, 124 ; Act Y Liggins v. I^e, 7 Bing. 682 ; ante §
of 1882, 8. 30v 202, a ; Act V of 1882, s. 38.

3 Goddard on Easements, 356, 5 Act Y of 1882, ss. 37, 39, 40,
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continuous easement dating from the last act of enjoyment.

There is a singular proviso for keeping alive a discontinuous

easement by a registration from time to time within twenty

years of a declaration of the intention to retain. A cesser

under an express contract of course prevents any bar ; but

otherwise the fact of the cesser for twenty years, and not the

cause that led to it, is alone material. An easement is by

this section assumed to have been acquired, and a cesser that

extinguishes the right must not be confounded with the

cesser or interruption that prevents an acquisition of the

right. Apart from this section, the ordinary law of limita-

tion applies ;
and an easement being an incorporeal right

or interest in and over the servient tenement, the right

will be barred by the lapse of twelve years from any time

when the possession of the servient owner becomes in

relation to the easement adverse to the dominant owner.

The effect of joint-ownership in one or other of the two

tenements is that just as one co-owner of a dominant

tenement may acquire an easement for the benefit of the

others, but one co-owner of a servient tenement cannot

impose one to the detriment of the others, so one co-owner

of a dominant tenement may keep alive an easement for

the benefit of the others, but he cannot release it to their

detriment.^

214. So, an easement may be lost by abandonment or

non-user. What amounts to this depends
By non user.

upon the nature of the easement, and the

circumstances of the case. It is not so much the duration

of the cessation of enjoyment, as the nature of the act

done by the grantee of the easement, or of the adverse

act acquiesced in by him, and the intention in him which

1 Act V of 1882, ss. 8 ill. (c), 12, } and se. 88, ill. (a), 49, (b).
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either the one or the other indicates^ Tfhich are material for

consideration.^ Thus, i£ a building with ancient lights is

pulled down with a view to rebuild on the site, there is no

abandonment of the right, and in the meanwhile one who is

building so as to obstruct the lights when restored, may be

restrained.^ But if the owner of ancient lights blocks them

up, and the owner of the servient tenement builds on his

land, and the former then re-opens his window, to entitle him

to recover for the obstruction, he must show that he did not

BO close them as to lead the other to incur expense under a

reasonable belief of abandonment. Unless that is shown,

the loss of the easement is irrespective of the duration of

the cesser ;
and from the fact of the cesser the intention to

renounce is primd facie presumed
;
and if such intention is

clear, it does not seem essential that the owner of the

Borvient tenement should have done any act on his own
land.^ On the other hand, where the easement is intermit*

tent, as a right of way, a temporary non-user does not

operate as an abandonment, nor is a temporary user of

another way by reason of its greater convenience, evidence

of the abandonment of an immemorial way.** So, when a

new way has been substituted by agreement for an old pre-

icriptive way, and the new way is stopped, the old right of

way revives after any length of time.® If a man has a right

to the flow of water to his pond, he does not lose it by not

using his pond, nor necessarily so unless the burden is

thereby substantially increased, because he substitutes a

1 Reg. V. Ohorley, 12 Q. B. 615

;

Williams Ej^ton, ^ L. J. 146 Exoh.

;

Crossley «. Lightowler, L. B. 2 Oh.
4S2 ; Oooke v. Mayor of Bath, id. 6
“

j. 177 ; Act V of 1882, s. 88.

2 Bcol. Com. V. Kino, 14 Ch. D. 213

;

Aot y of 1882, 0. 51.

3 Moore v. Eavreon, 8 B. & 0.
Stokoe Siagers, 8 E. A B. 89 ; Gale
on Easements, 482-4 ; Act V of 1882,
s. 43 to B. 45.

4 Ward v. Ward, 7 Exoh. 888 j Act
y of 1882, 8. 88, Ezpl. 2 ; s. 43.

5 Xiorell v. Smith, 8 0. B, N. B. 120.
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new pond for the old one.^ As has been seen^ the right to

a way of necessity ceases with the existence of such neces-

sity.^ And it is the same where the easement arises ont of

a particular purpose which no longer exists^ so that the

easement cannot be applied to the object for which it was

originally granted.® As an easement exists only for the

benefit of the dominant owner, the seiwient owner cannot

complain of its abandonment, though in fact it has become

a benefit to him. Still the abandonment must not be un-

seasonable nor without reasonable notice so as to cause

damage to the servient owner against which he might other-

wise have protected himself.**

215. If the acts of the owner of the dominant tenement

^ . impose an additional burden upon the ser-
By aofcB of own-

.
^ f

or of dominant vient tenement, and this cannot be separated
tonement.

from the original easement, the whole will

be lost.® The addition must be material and not slight; and

even then it is not lost if the easement was intended for the

benefit of the dominant tenement to whatever purpose it

should be applied, or iu whatever manner the easement

should be used ;
or if it is an easement of necessity,® or of

support. Thus where the dominant tenement was a farm,

and there was a right of way for all purposes in connection

therewith, this will not justify a right of way where the farm

is converted into building lots.^ But an express grant of

way unrestricted as to its use will not be limited to the pur-

poses or use for which it was needed or used at the time of

1 Hale V. Oldroyd, 14 M. & W. 789 ; 4 Maeon v. S. & H. By. Ca., L. B. 6
Act V of 1882, s. 43. Q. B. 678 ;

Act V of 1882, a. 60.

2 Holmea v. Goviug, 9 Moore, 180 ; 5 Gale on Eaaements, 485, 4^.
Act y of 1882, 8. 41. 6 Goddard on Easementa, S^oiHng

3 National G. M. Co. v. Donald, 4 United L. Co. G. E. Ky. Co., L. B,
B. A N. 8 ; 28 L, J. 185 Exch ; Act V 10 Ch. 686 ; Act T of 1882, a. 48.
of 1882. s. 42. 7 Wimbledon v. Dixon, I Ch. D. 111.
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the granfc.^ In the case of a negative easement, snch as

light or air, it must now be taken as tlie rule in England
after some conflict of decisions, that enlarging ancient lights

or opening new ones will not justify building so as to

obstruct both, though it is impossible to obstruct what is

new without also obstructing wliat is ancient. It is said

that the servitude is not increased by the act, and that to

enlarge or open windows is only to exercise a natural right

of property.^ But it may be submitted that to build on one^s

own land is also only to exercise a natural right of property,

and that to enlarge windows must always increase the servi-

tude and may change a slight burden into an intolerable

nuisance. In English law the easement of light is specially

favoured, but in Indian law it is on the same footing as any
other. In Act 5 of 1882, the illustration to s. 31 gives the

same rule as that of English law as to not obstructing new
and ancient lights together; but for this, such a case would
have been within the terms of a. 43, and the entire easement

would be extinguished. The terms of s. 31 and s. 43,

otherwise very distinguishable, thus become difficult to in-

terpret consistently
;
unless under s. 43 there would still be

a right to sue to have it declared that the whole easement ia

extinguished, and so the general result of s. 31 is merely to

drive parties to litigation in this and many other cases.®

So, under a right to send clean water, dirty water must not

be sent down the drain, &c., or the whole may be stopped;

and, generally, any non-conformity with restrictive condi-

tions justifies a stoppage of the enjoyment, till the conditions

1 Fincli V. G. W. Py. Co., 5 Ex. D., 3 See the English leading case of
254. Tapling v. Jones discussed in Goddard

2 Ayneley v. Glover, L. R. 10 Ch. on Easements, 172, 305, and elsewhere

;

283; Tapling v. Jones, 11 H. L. C. also in Newsonv. Pender, 27 Ch. D. 43,
290 ; National P. Co. v. Prudential A. and Frechette v. St. Hyacinthe, 9 App.
Co., 6 Ch. D. 757 ; Act V of 1882, s. Cas. 185.

81, ill.
; Gale on Easements, 497>
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Are conformed to.^ A mere alteration that imposes no addi-

tional burden, as making straight a water-course which

flowed in a crooked way along a road,^ or putting in large

panes of glass, or clear glass instead of painted glass, with-

out enlarging the window, does not affect the easement.^

To give a right to obstruct lights, there must have been a

substantial alteration in size, or position, or both.^ A right

of eavesdropping is not lost by raising the eaves, where

there is no substantial variance in the mode or extent of

user of the easement.^ So au easement to foul water by dis-

charge from a factory is not lost by a change of the materials

used, if in fact the pollution caused is not increased.® The
invasion of privacy by opening new windows is not a legal

wrong or injury,^ except when it is a customary easement

within Act 5 of 1882, s. 18.

216. Every obstruction to the enjoyment of an easement

„ , will entitle the plaintiff to recover some
Remedies for

• -n • p
obstruction of damages

;
it will, in fact, generally be at-

oaaeraentg.
tended with actual damage

;
but if not,

every obstruction may be a damage, as, if unresisted, it

would be evidence against the existence of the right;® bub

any the least act may not amount to a legal obstruction;

thus, there must be a substantial privation of light or air,

not an inappreciable diminution merely.® Still the plaintiff is

1 Cawkwell v. Russell, 26 L. J. 34
Exch.

2 Hall V. Swift, 6 Scott, 167 ; West
0. Co. V. Kenyon, 11 Ch. D. 782.

3 Turner v. Spooner, 1 Dr. & S. 467 ;

Act V of 1882, 8. 23.

4 Hutchinson v. Copestoke, 8 Jur.

N. S- 64 ; Johnson v. Wyatt, 9 Jur. N.
S. 1333 ; Barnes v. Loach, 4 Q. B. D.
498 ; but see Aynsley v. Glover, L. R.
10 Ch. 283.

K TTA WWArr *1 WnU T. p ft n P

162 ; see Act V of 1882, a. 23 ill. (b)-

6 Bexendale v. McMurray, L. R. 2
Ch. 790 ;

and Staight v. Burn, 11 H.
L. C^90 ; Act V of 1882, s. 28, ill. (c).

7 Tapling v. Jones, 11 Jur. N. S. 809.
8 Harrop v. .Hirst, L. R. 4 Exch. 43 ;

Act V of 1882, 8. 83.

9 Clarke v. Clark, L. R. 1 Oh. 16 ;

Robinson v. Whittingbam, ibid. 442 ;

Dent V, Auction Co,, L. R. 2 Eq. 288 ;

Martin v. Headon. ibid. 425 ; London
T T> A nu t*l

«
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entitled not only to snflBcient light for his then business, but

to all the light theretofore enjoyed, or which might there-

after be needed by him and that the plaintiff obtains from

other sources even more light or air than he had before, may

be no defence of a material obstruction by the defendant,^

The question of the amount of obstruction is always a ques-

tion of fact on the evidence in each case, and there is no

fixed rule as to the angle at which the light must fall.® A
dominant owner has not a right of entry to abate an obstruc-

tion
^

still every continuance of an obstruction is a ground

for a fresh action till it is removed,^ but the most effective

remedy is a perpetual injunction against such continuing

obstruction. When there is a permanent damage to the

inheritance, the landlord may have an action, and the

damages may be apportioned between him and the tenant.

Whether the relief given should be an injunction or damages

is in the discretion of the Court according to the nature

and extent of the injury.^

217. Another and very analogous incorporeal right, the

invasion of which may be a tort, is the right
Touts to riohts r tj_ • • in
or COMMON. common. It is sometimes classed as au

easement, but differs in as much as it is a

right to take a profit from the soil of another; and, though

exercised over real property, the right though usually is not

necessarily annexed to other real property, as there may be

a common in gross, or a privilege belonging to a person or

office.® [l^r the purpose of acquisition by lapse of time,

1 Yates V. Jack, L. R. 1 Ch, 295 ; 4 Shadwoll i>. Hutchinson, 4 O. & P,
Staight u. Burn, id. 6 Ch, 163 ; Moore 333 ; Act V of 1882, ss. 35, 86.

V, Hall, 8 Q. B. D. 178 ; Act V of 1882, 6 Holland v. Worley, 26 Ch. D. 578 ;

B. 28 (c). Specific Relief Act, e. 54 (b), (c).

2 Dyers Go. V. King, L. E. 9Eq.438. 6 Johnson u Barnes, I4, B. 7 C P.
3 Parker v» First A. H, Co., 24 Ch. 592,

D. 288.
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rights of this nature are included by the Limitation Act 1&

of 1877, s. 3 in the term ‘^easement and here the de-

scription of the right comprises all the several kinds of

loomtnou; but in Act 5 of 1882, s. 4 the definition of an

easement is (as was to be expected) strictly limited to com-

imon appendant and appurtenant, and excludes such a right

as common in gross. The English legal theory now is that

the servient laud is the property of some lord from whom
the right of common was derived, the difference between

common appendant and appurtenant being not in the nature

and extent of the right, but in its assumed origin. The

truth is probably the reverse of the theory, and the servient

land was really the property of the township or community

who, while periodically dividing the arable land into separate

I
holdings, retained the rest for use in common. In India

this is still the recognised fact; and rights of common are

^QiS^to their origin more often appendant than appurtenant.^

The right may consist in a right to pasture oattle on the land

of another, to catch fish in his tanks, to take firewood or

timber from his jangle, or ores, lime, brick-earth, &c., from

his land
;
but the instances of the right will vary with the

peculiarities of every country.^ There may be several kinds

of common, thus common may be appendant, as where the

tenant has, by virtue of the fact of his tenancy, the liberty

to depasture his cattle on the lord^s waste, or to cut the fire-

wood he needs from the lord^s jungles ; or common may be

appurtenant, as where the liberty is not general, as by rea-

son of tenancy to all the tenants, but is specially annexed to

some particular farm or house, direct relation

1 Pollock’s Land laws, 40 ; Aot V of case, Tudor’s L. 0. on R. Pro, 78—94 1

t862, 8. 18 where ilL (a) is an ejcample a repent case is Warrick v.

of common appendaiit. College, L, R. 10 105.

3 The leading case is Tyrringham's
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to the beneficial enjoyment there^) and exists by g^rant or

prescription; or cotnrnon may be in gross, where it does
not appertain to land but to persons ; or common may be

hy reason of vicinage, as where there is a liberty for one
man^s cattle to stray from off his owu waste and depasture

on his neighbour's land, and then it is rather a license to

trespass, and the liberty is extinguished by one enclosing

his land.^ The right to take water from a well for domestic

purposes is an easement, and not a right to take a profit.^

The foundation of the right of common in theory is a grant,

express or implied, from the owner of the servient tenement

;

for, though custom or usage may be evidence of the exist-

ence of the right, a custom to take a profit out of the pro-

perty of another must be bad, since it is inconsistent with

the idea of property that such a right should be acquired

except by grant from the owner.^ PrescrTptTon is in supply\

of the loss of a grant, and therefore for such things as can

have no lawful beginning nor can be created by any manner

of grant, or reservation, or deed that can be supposed, no

prescription is good. But where it is reasonably possible

that what is evidenced by custom or usage through a great

length of time may have originated in grant, it is right so

to presume, though it is in substance the right to take a

profit out of the soil of another.^ Hence to establish a right

of common by prescription, it is only necessary to show that

the benefit claimed has been actually enjoyed by the claim-

ant for the requisite period as of right and not by permis-

sion, and that the risrht claimed is on© which could have a

1 Warrick v. Queen’s College, L. R. V of 1882, s. 80, ill. (b),

10 Eq. 85 ; Cape v. Scott, L. R. 9Q. B. 3 Tudor’s L. C. on R. Pro. 89 j

275 ; Baylis v. Tyasen-Amhurst, 6 Oh. Bland v. Lipscombe, 4 E. & B. 718 (c.)

D. 600 ; fevers v. Adams, 3 Ex. D.361. 4 Goodman v, Saltash, 7 App. Cas,

2 Race v. Ward, 4 E. & B. 702 ; Act 633, 656.
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legal origin by custom, prescription or grant.^ Basementa
by custom have this special feature that custom affects an

individual not as such, but only as a member of some com-
muuity, and it is a usage annexed to localitj.?^ There may be
a good custom to use land on a particular occasion, as for a

festij?^aLjL...^^Ser^very actTSfnrraeinraa been by license there
]

IS no enjoyment as of rigiit such as to give rise to a custom

but a~gi^iit is implied from a prescriptive user, that is, one

open, uninterrupted, and of right. So, the extent of enjoy-

nient is limited to what is reasonable,® and is needed for use

and not for sale, and it must not be destructive of the sub-

stance or beneficial use of the servient property.® Similarly,

the right may be extinguished by unity of possession, by

release, and by some other acts peculiar to the right as in^ -

closure.^ A temporary or partial change in the condition o£

^he dominant tenement does not extinguish or suspend a

right^of common appurtenant, but a total change of char-

acter probably would.®

218. There may be a tort to real property by one law-

fully in possession, and entitled to the use

and enjoyment thereof, but who exceeds the

limits of his beneficial interest therein, to

Torts to real-
ty BY A LAWFUL
POSSESSOR.

the detriment of the permanent interests of another having

a subsequent, or the ultimate and absolute, estate in the

subject-matter. Such is where waste is committed by a

tenant for life or by a tenant for a term of years or other

1 Earl Dela Warr v. Miles, 17 Ch. S, 625 ;
Bryant v. Foot, L. R. 1 Q. B.

I) 535, 591. 161. ;
Hall v. Nottingham, 1 Exoh. D. 1,

2 Act V of 1882, 8. 18 ;
the pro- 6 Tudor’s L. C. on R. Pro. 88, 89 ;

position is also generally true. Chilton v. Corp. London, 7 Ch. D, 562 ;

3 Mounsey v. Ismay, 9 Jur. N. S. Baltash v. Goodman, 5 0. P. D. 431 ;

806 ;
ante § 210. App. Cas. 633, 646.

4 Mills V. Colchester, L. R. 2 0. P. 7 Tudor’s L. C. on R. Pro. 93.

476. 8 Carr v, Lambert, L. R. 1 Exoh.
6 Salisbury v. Gladstone, 8 Jur. N. 168.
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shorter period, or by any other usnfructnary with a quali-

fied interest. The duty of the tenant in possession to the

remainderman, or reversioner, exists by reason, either of the

privity of estate, or of the privity of contract ^

parties.^^J^hough these are -Mghtfr"-Vested in determinate

persons and available against determinate persons who owe
correlative duties, the breach of the obligations thus consti-

tuted are correctly classed as torts or wrongs independent

of contract. The rights and duties springing out of privity

of estate are acquired and imposed by implication of law,

and a breach of such a duty involves a violation of a right

and is a tort. Such are the rights and duties of joint-owner-

ship, whether it be enjoyed concurrently or in succession.

Even where the relation arises out of privity of contract, as

in the case of lessor and lessee, the wrongs to be here noticed

will be breaches of those rights and duties which are

annexed by law to the relation, when once constituted.^

219. Waste may be either legal, equitable, or permissive.

Waste, differ-
Legal or legitimate waste includes such acts

ent kinds of. cutting timber, altering buildings, &c.)

as the owner of an estate in fee simple, having due regard

to his present interest and to the permanent advantage of

the estate, might properly commit in a due course of manage-
ment.^ Equitable or extravagant waste is such as cannot be

imputed to any fair acts of ownership, but is destructive of

the property itself.^ It came to be called equitable, because

if a tenant for life or other qualified owner was entitled to

do all ordinary acts of ownership, there was at law no remedy

l The leading^ case is Garth v. 2 See ante § 76,
Cotton, 1 L.^ 0. in Eq. 659 ; see also 3 Per Sir J, Komilly, M, B. 22
notes to Lewis Bowles’s case, L. C. on Beav. 389.
B. Pro. 64 to 69 ; on the remedy by in- 4 Abrabnl i;. Bnbb, 2 Preem. 64;
junction, tee Aot I of 1877, 0. 54, ill. Turner v. Wright, 6 Jur. N. S. 810.
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to prevent an abuse of this right, and so Coarts of equity

had to interfere to prevent the unconscientioua abase of a

legal right.^ Waste is ^permissive when it arises from acts

of omission, as neglecting to repair, and so leaving the pro-

perty to go to ruin. It is thus distinguishable from the

other kinds of waste which are active, voluntary, or wilful,

220. Generally, a tenant for life has the bare enjoyment

and use of the property, and may not com-
U0II0T&1L TtlL68

^ 1 • #• 1

a0 to oommissive mit even legal waste; and 11 such waste

occurs, as where trees are blown down, or

cut down by a trespasser, the property therein belongs to

the owner of the first estate of inheritance, and not to the

tenant for But a tenant for life may, either express-

ly, or by operation of law, be entitled to legal waste, that

is, to the benefit of all fair acts of ownership. Such would

be the case with a Hindu holding ancestral or undivided

property which he is not entitled to alienate to the damage
of his expectant heirs or co-parceners

;
but which he may

otherwise fairly enjoy as a prudent owner might. But such

an one must use without abusing the property, and will be

liable for, and may be restrained by injunction from, com-
mitting acts of extravagant or destructive waste,® The
rights of a tenant for a term of years, or of any other

usufructuary by contmct, may be varied by the express

terms of the agreement.

221. Generally, therefore, one having the usufruct of

real property for life, or for years, is, unless otherwise

expressly or by law privileged,, entitled only to use the

thing for his own benefit and convenience, according to its

1 Baker «. Sebnghfc, 13 Ok. D. 185. 8 Baker 0 . Sebrigkt, 13 Oh. D. 171^

2 G^nt V- Harriaoo, 29 L. J. 68 Ch. ;
as to w^uite by a Hindu widow,

5 Jur. S. 1235. Kayu8*s Hindu Xtfkw, § 555.
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natural or agreed uses, and to enjoy the produce,—whether

natural as the fruit, or legal as the rents,—but so that the

substance o£ the thing is saved, its nature and form not

being changed, and theL|)ermanent interests of the proprietor

not being invaded.^ (Hence a termor will be liable for

voluntary waste if he opens new mines or quarries, or works

for commercial purposes those before used only for some

restricted purpose
;
but he may continue to work (even with

new shafts or openings) those already open when he came

into possession.^ Where several are in joint and undivided

possession of the same property as co-owners, each really

has the full rights of an owner in respect to the enjoyment

of the property; and it is immaterial whether along with

such unity of possession there may or may not, according to

the varying nature of the co-tenancy, exist also either unity

of title, or unity of interest, or unity of time in relation to title.

To constitute a wrong by one such co-tenant to another,

there must be something done that either tends to the

destruction of the common property, or is such an inter-

ference with the other’s enjoyment and possession thereof

as amounts to a direct and positive exclusion, he seeking to

exercise his rights and being denied such exercise.O

222. As to permissive waste, it is well settled that

Rule as to per- ^ mere tenant at will, or from year to year,

missive waste. ig liable therefor, except by express

agreement
;
that is, he is not bound to make repairs.'* Tiie

duty as to repairs, between landlord and tenant for any

length of time, may be affected by well established usage

1 Aston t>. Aston, 1 Ves. 265. See 3 Specific Relief Act, s. 54 ill. (n)
;

Bowser’s Civil Law, 104-5 ; Just- Jacobs v. Seward, L. R. 5 H. L. 464 ;

Instit. 1, 2, tit. 4, de usufructu. Job v. Pottou, L. R, 20 Eij. 84.
2 Elias V. Snowdon Co., 4 App. Cas. 4 Gibson v. Wells, 1 N. R, 290 ;

454 ; Elias v. Griffith, 8 Oh. D. 532 ; WoodfalPs L. aud T. 464,
Campbell v, Wardiaw, 8 App. Cas. 641.
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which may form an implied teima of the contract between

them.^ But^ otherwise the general rule seems to be that a

nsnfractuary for life or for a term of years, is bound to make
all ordinary repairs essential to prevent the destruction of the

property ; but he is not liable to repair extraordinary dam*
ages, as by floods, lightning, &c., nor to replace the sub-

stance of the thing, his duty being affected by the condition

of the property when he took possession, and it being suffi-

cient that he leaves the premises in as good repair as when
he received them, saving all reasonable wear and tear.^

223. So, a tenant or lessee may not make material

Alterations made Changes or alterations, although they may
by a tenant. greatly enhance the value of the premises

;

for the owner has a right to have his houses and lands kept

in an unaltered state.^ He will be liable, therefore, if he

stops up any of the windows of a house, or substitutes a

new building for an old one and it is no answer to an

action for the infringement of these rights of the landlord

or reversioner, to say that the defendant might, before the

expiration of the lease, restore the premises to their former

plight.® Where a tenant has land of his own adjoining, it

is his duty to keep distinct during the term the boundary

between bis own and the landlord’s land.®. So, a mortgagor

in possession may be restrained from acts of waste, if the

security would thereby be rendered insufficient;^ and so

would a mortgagee in possession unless the proceeds were

applied to discharge the mortgage debt.®

1 Oa this subject tbe leading case is 5 Queen’s College v. Hallett) 14
Wigglesworth v. Daiiison, 1 Sm. L. C. East. 489.

694. 6 Spike v. Harding, 7 Ch. D. 871.
2 Woodhouse «. Walker, 5 Q. B. D. 7 Kiug v. Smith, 2 Hare, 243 t See

404. Act IV of 1882, s. 66.

8 Smyth «. Garter, 18 Bea^. 78. 8 Farraut «. Lovel, 3 Atk. 723.
4 Cole V, Green, 1 Lev. 309.

18
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224. So, if a tenant or lessee has so fixed any chattel to

a house, or so constructed or annexed any

building to the land, that it becomes part

and parcel of the land, or is not removable without material

or permanent damage to the house or freehold, its removal

will be waste.^ But some things not so permanently annexed

may be removed, and things which though attached are by

law severable, are (with some inaccuracy of language) called

fixtures, and are variously named, as trade fixtures, tenant

fixtures, &c. There is a primd facie inference from the

annexion of a chattel to the freehold, that the property

therein vests in the landlord or owner.^ But things slightly

annexed for ornament or convenience, and intended as a

temporary, and not as a permanent improvement, may be

removed, if it can be done without any or considerable

damage.^ So, what is thus annexed for the more convenient

carrying on of a trade or occupation, as machinery, &c. may
be removed and also what is merely accessory thereto (if

not of a permanent and substantial nature), as a slight

building over an engine,® So, if the upper part of a struc-

ture is removable at pleasure, merely resting upon a found-

ation let into the land, the foundation belongs to the land-

lord, but the rest may be removed
;

if the upper part was

in no way annexed, it would be a mere chattel, and not a

fixture, and be recoverable accordingly at any time.® The
right of the tenant to remove fixtures must be exercised

during the tenancy, and not after the term has expired, or

1 The leading case on fixtnres is 296 ; Holland v. Hodgson, L. E. 7 0.
Blwea V. Mawe, 2 Sm. L. O. 169. P. 328.

2 Lancaster v. Eve, 28 L. J. 236 O. 6 Whitehead v, Bennett, 27 L, J.
P. ; 6 0, B., N. S. 717 . 474 Ch. ; Metropolitan A. Co. v.

3 Buckland v. Butterfield, 2 B. & B. Brown, 28 L. J. 581 Oh.
45 j for instances, see notes to Elwes 6 Dean v. Allaly, 8 Esp. 11 ; Wans-
V. Mawe, 2 8m. L. C. 189. borough v, Maton, 4 A. ® E. S84,

4 Hellawell v. Eastwood, 6 Exch«
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he has quitted the premises; unless perhaps the duration

of the tenancy was uncertain, and then on its sadden expi-

ration the tenant might remove them within a reasonable

time.^ As between vendor and vendee and mortgagor and

mortgagee, the fixtures attached to the freehold, though such

as to be removable by a tenant during his term, will pass

with it in the absence of any express provision to the con-

trary in the deed.^ The rule that renders fixtures irremov-

able obtains with the most rigor in favor of the heir as

against the executor; it is less rigid as between the execu-

tor of a tenant for life and a remainderman while in a case

between landlord and tenant there is still more favor shown

to the claim to sever and remove.

225. A landlord is taken to contemplate the ordinary

Landlora’fl risk
^isks of house property from fire and the

as to fire. negligence of servants, and if the premises

are destroyed by fire, without any gross or culpable negli-

gence on the part of the tenant, it is, in contemplation of

law, no more than permissive waste, and for this a tenant

at will or from year to year is not responsible, and the

landlord will have no remedy for the loss.*^ He might have

insured, or taken a covenant from his tenant. But if the

fire was caused by such au amount of gross negligence that

it was wilful and not merely accidental, the tenant will be

liable as a stranger would be.®
j
Though generally, there is

no implied warranty by the landlord that the building is

fit for the purpose for which it is to be used, yet the tenant

1 Weekon v. Woodcock, 7 M. & W. 72 j Holland v. Hodgson, L. R. 7C. P,
14 ; Leader v. Homewood, 27 L, J. 328.
316 C. P. ; Pugh V. Alton, L. R 8 Eq. 3 An example is D^Byncourt v,
626. Gregory, L. B. 3 Eq, 382.

2 Cnllwick Swindell, L. R. 3 Eq. 4 Torriano v. Young, 6 0. & P. 8.
24© ; Clinie v. Wood, L. R. 3 Exon. 5 Pilliker t>. Phippard, 11 Q, B, 847 ;

257 ; Boyd v. Sharrock, L. R. 5 Eq. Woodfall’s L. & T, 491.
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is entitled to assume it^ and is not liable for the destruction

of the building by its reasonable use without negligence for

a purpose intended or apparently proper, the burden being

upon the tenant to show this.^

226. A landlord or rewsioner has a right to enter

Right of entry ^pon land or premises to see if waste is

to inspect. being done, and if the lessee prevents the

inspection, substantial damages may be recovered for the

infringement of the right, though no waste has been actually

committed, or damage done.^ ^f the landlord is bound to

keep the walls, roof, and main tiinbers in repair, he is not

liable in damages i£ the building falls, unless he had pre-

viously due notice of danger or want of repair^

227. Lastly, there may be a tort to real property by a

Tort PROM WANT breach of duty arising out of a contract,
OF SKILL,

l^y reason of negligence in performing the

contract. It is the duty of every workman who undertakes

the performance of work, to execute it with care and dili-

gence, and with the ordinary amount of skill and knowledge

incident to his particular craft, art, or profession.^ If a car-

penter or builder undertakes to roof or build a house, and

uses such bad materials, or does his work so negligently

and unskilfully, that the roof is not water tight, or the

building gets out of the perpendicular, or is dangerous or

useless, he will be responsible in damages for negligence.^

1 Manchester B. W. Co. v. Carr, 5 8 Manchester B. W. Co. v. Carr, 6

C. P. D. 612. C. P. D. 511.

2 Hunt V. Downman, Cro. Jac. 478 ; 4 Harman v, Cornelius, 28 L. J. 85
this case has been doubted (Woodfall’s C. P.

L. & T. 487) ; hut it is not overruled 5 Broom v. Davis, 7 East. 479 (n)

;

audit seems reasonable law ; seeMakiu Farnsworth v. Garrard, 1 Camp. 89.

V. Watkinson, L. R. 6 Exch. 25.
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SECTION II.

TORTS TO PERSONAL PROPERTY.

228. The last division of torts in respect to their objects,

T t to r
of torts to personal property*

gonai property— These may be classed in respect to their
how olasaed.

nature, according as the tort constitutes the

invasion of a general right, or the breach of a public, or a

private duty. There will generally, but there need not in

all cases, be some tangible article of personal property which

is made the object of the tort, but the injury may consist in

the invasion of some right, or the breach of some duty, re-

sulting in a pecuniary loss to the plaintiff. But these torts

are very distinguishable from those treated of in Chap. II

;

the damages to be given will not represent a compensation

for loss or suffering in person or reputation, but are intended

to save the plaintiff from being out of pocket by the wrong
of the defendant ; though, of course, insult, malice, &c. ac-

companying the tort, may justify an award of more than the

bare loss of money suffered. Thus, A may have a right to

the use of a trade-mark ; or if he has made a contract with

B, or stands in a particular relation to B, he has a right

against all others, that they should not interfere to prevent

or seduce B from performing his lawful contract or duty

towards A, to his loss and damage. The invasion of such

general rights is a tort to A in respect of his rights of per-

sonal property. So, if B has made a contract with A, and

used deceit to the loss and damage of A, this is a similar

tort by the breach of a private duty arising out of a contract.

It seems, therefore, right, or at least is more convenient, to

class such wrongs with torts to personal property, though

the injury is not inflicted upon any corporeal object of per-

sonal property.
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229. In the language of the Penal Code, a mark used for

denoting that goods have been made or
TeadE‘1iaeks.

/! X 1 1 i.- 1manutactnred by a particular person, or at a

particular time or place, or that they are of a particular

quality, is called a trade-mark.A A property-mark—a term

peculiar to the Penal Code,—ertands this, as it indicates

that the goods, though not made by, yet belonged to the

owner of the mark, as where they have been selected or im-

ported by him. The offence consists in a man using a false

trade or property-mark of another, and so selling his own
goods under the pretence that they are goods made by or

belonging to the other. The civil wrong of piratmg another's

trade-mark has substantially the samo^scope^^^^t has been

disputed whether it is -accurate to say thafTnere is no pro-

perty in a trade-mark A there is such for the purpose of an

injunction under Act 1 at most such a ri

perty is only to the ©xclusi^Suse of the mark when applied

to a particular kind of article, and if another applies the same

mark to a different kind of article, it is not an infringe-

ment.^ The injury arises where the plaintiff has, by the

appropriation of a particular mark, fixed in the market where

his goods are sold, a conviction that the goods so marked

were manufactured or supplied by him, and the defendant,

by the use of similar marks, induces the public to purchase

his goods in the belief that they are those of the plaintiff.^

280[ The limitations to which the right of property in

The of
of » trade-mark is subject, are j

the right. firstly, the right of use is limited to the

1 Penal Code, s. 478. dom. proc, 11 Jnr. N. 8. 613.

2 Penal Code, bs. 479, 480, 481 ; 4 Tne leading: case on trade-marks is

Hirsch v. Jones, 3 Oh. I). 586. Croft v. Day, Tndor*s L. C. in Mere.
8 Collins Co. v. Brown, 3 E. A J. & M. Law, 482. On the remedy by in-

423 ; but see Leather Co- v. American junction, see Act I of 1877i 64, ill.

L. Go. 10 Jar. N. S. 81; 8. G. in (ic) and s. 56, ill.

ght of pro
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epeoifio ki&d of goods or property to wbioh it |bas been

actually applied ; and another is fully entitled to apply

the identically same mark to other kinds of goods or pro-

perty. Secondly

j

the use must have been actually acquired ;

apart from express law as to registration, the right can be

acquired only by actual usage in the sale of the specific

kind of goods or property.^ Thirdly and chiefly, the mark

must, in its nature, be such as is appropriate for the purposes

for which only a trade-mark can be used : a man cannot

exclude others from using a name, title, number or device

commonly applied to all such goods; he cannot turn such a

title as Arnee Muslin, or Mysore Coffee*’ into a trade-

mark. Whatever the particular form which a trade-mark

may assume, it must not be of a common character, so that

others may, with equal truth and equal right, employ it for

the same purpose
;
but it must be of a personally distinctive

character in relation to the user of it, though it need not

specify his name and address ;
and this, whether the pur-

pose for which it is used be to indicate either the true ori-

gin, or ownership or quality of the article or fabric to which

it is affixed. Hence, apart from express enactment, no

name that is merely descriptive can be made a trade-mark

;

for where the process is not patented, every one is entitled

to make the same thing as another does, and he cannot ba

precluded from calling the thing what it is. Even a name
that at first was merely a fancy name,—as Worcestershire

Sauce,**—or even purely personal,—as Singer*s Sewing

Machine,**—may, in course of time, become really descrip-

tive only
;
for it may cease to be personally distinctive as to

the manufacturer, and indicate only the nature or construc-

tion of an article, which (apart from a patent) evei’y one may

I Act 46 & 47 Viet c. 57 governg
| registration in England,
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xnake.^ But no one may so nse even a descriptive name as

to be falsely distinctive of the maker ; no one may so de-

scribe his machines as Stoger’s^^ as falsely to suggest that

they were made by Singer.® On the other band^ a name^
otherwise fitted for a trade-mark, may forfeit protection by
being itself deceptive, as suggesting that the goods are in

their nature, or origin, what they are not. There can be

no right of j^ttoperty in a fraud. To constitute a piracy of

a trade-marK,^n exact resemblance is not necessary,^ but

the questidS-ra S^ether there is such a resemblance as was

either intended, or is calculated to deceive

to bucL
^ ^ ordinary persons, so as to induce them to

purchase defendant’s goods under the sup-

position that they are the goods of the plaintiff
;

if so, no
special damage need be proved.^ It is sufficiently a sale

of the goods as being of plaintiff’s manufacture, if they are

sold by the defendant to dealers to be retailed by them as

such, though the dealers knew the truth,®\^^^Obviously, for

the purposes of a civil remedy, the invasion is none the less,

though the false trade-mark is used unwittingly or inno-

cently
; but for criminal liability the invasion must be inten-

tional, in the sense of fraudulent
;
for a use of the same

mark, even knowingly, but under an honest belief of a right

to use it, would not be criminal. For relief it need not be
shown that a single purchaser has in fact been deceived, for

the very life of a trade-mark depends on the promptitude
with which it is indicated.® But it lies on the plaintiff to

1 Singer M. Oo. v, Loog, 8 App.
Cat. 27.

2 Leonard v. Ellia, 26 Ch. D. 296.

8 Croft 1;. Day, supra ; Bdelsten
EdeUten, 9 Jur. N. S. 479 ; Seixo v.

Provezende, L B. 1 Oh. 192.
4 Eodgers v, Nowill, 5 0. B. 109

;

Crowshay v. Thompson, 4 M. & G. 357

;

Braham v, Beachim, 7 Ch. D. 848 ;

Siegert v. Findlater, 7 Ch. D. 801 ;

Leather Cloth Co., 4 D. J. & S. 187.
6 Sykes V. Sykes, 8 B. '& 0. 641.
6 Johnston v. Ewing, 7 App. Oag.

219.
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prove that the resemblance is really deceptive ; that the one

mark is a colourable imitation o£ the other, and the differ-

ences unsubstantial ; if on this as a question of fact be

leaves the matter in doubt, he cannot succeed.^

231. Further, there can be no action where the mark,

name, or style, has never been put forth to the world by

the party complaining of the misuser of it;^ nor where the

defendant merely represents that he sells, not the plaintiff^s

goods, but others of as good a quality nor where the

defendant is otherwise^ entitled to use the name or mark,

and does so without any misrepresentation, such as to induce

others to suppose that his business or goods are the same as

those of the plaintiff.^ On the other hand, a name may be so

appropriated by user as to come to mean the goods of the

plaintiff, though it is not, and never was, impressed on bis

goods or parages, so as to be a trade-mark properly so

calle^ but the right to use such trade-name is property in

the Batije«*a^nse as a trade-mark, and passes with the good-

will of the business and then though both parties have the

same name, if plaintiff^s name has thus come to indicate par-

ticular goods as his manufacture, defendant must take pre-

cautions that his like goods are not mistaken for those of

plain^t^ and if there is an actual similarity of description

sufficient to mislead the public, and the public is misled to

the damage of the plaintiff, he may have an action, though

the misuser was without any fraudulent intention and,

even without such damage, the plaintiff will be entitled to

1 Cope v. Evans, L. B. 18 Eq. 138; Linoleum Co. t>.||!Nairn, 7 'Oh. D. 884 ;

Mitchell V. Henry, 16 Ch. D. 181. C. S. S. A. v. Dean, 13 Ch. D. 612.

2 Lawson v. Bank of London, 18 C. 5 Singer M. Co. v. Loog,i 8 App.
B, 93 ; Beazley v, Soares, 22 Ch. D. 660. Oas. 32. p

8 Canhara v. Jones, 2 V. & B. 218. 6 Millington v. Pox, 3 M. Cr. 888 ;

4 Bnrgess v. Burgess, 3 D. M. & G. Singer v, Wilson, 3 App. Gas. 876 ;

196 ; Hirsch v, Jonas, 3 Oh. D. 584 ; Massam v, Thorley, 14 Oh. D. 748.
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a perpetual injuuction, /^the appropriate remedy,^ addition

to any damages, in all actions for these torts.^ ffhis remedy

by injunction will not be barred by mere lap^ of time,

unless it would be a bar also to the legal right.^ Mere length

of adverse user will not of itself make a mark, which was

originally a trade-mark, one puhlici juris

y

or open to com-

mon use, wliere such adverse user was originally fraudulent,

and is still calculated to deceive; but the burden of proving

such fraud and deceit increases with the length of user
;
and

if the lapse of time is such that it indicates acquiescence, so

that a mark, originally personally distinctive, has become

i!i fact merely descriptive, the right will be gone.® One
trading abroad and using a trade-mark may prevent another

registering it in England as his trade-mark, though the

foreign trader tShjght not use it in England, or be entitled

to use it there.^

232. A tra^^mark may be in a variety of forms. Thus,

Forms of a trade- shape of a label or wrapper

applied to the bottle or packet in which the

article is put.® On the same principle the use by the defend-

ant of a similar title to a newspaper or almanac, &c. to

that sold (not being a title merely advertised and not yet

used)® by the plaintiff with a view to mislead the pub-

lic the use of a similar name for an hotel for a like pur-

pose the use of a similar name or style for a shop or firm

of merchants carrying on the same business may be restrain-

1 Cartier v. Carlile. 31 Bee v. 292

;

8 Jur. N. S. 183 ;
Edelsten v. Edelsteo,

9 Jur; N. S. 479 ;
1 D. J. & S, 200.

2 Fullwood V. Fullwood, 9 Ch. D.
170.

3 In re Heafcotj, 27 Ch. D. 570 ; in
re Hyde, 7 Ch. D. 724.
4 In re Riviere, 26 Oh. D. 48.

5 Shrirapton v. Laigh, 18 Beav- 164;
Aiusworth v. Walmsley, L. R. 1 Eq.

518.

6 Maxwell r. Hogg, L. R. 2 Ch. 307

;

Weldon v. Dicks, 10 Ch. D. 247 ; Kelly
V. Byles, 13 Ch. D. 682

7 Spottiswoode v. Clark, 2 Ph. 154 ;

Clement v. Maddick, 33 L. T. 117 Ch.

;

Metzler v. Wood, 8 Ch. D. 606.

8 Howaxd v. Henriques, 3 Sandf.

725, (American case) ; and see 2 Bt.

Eq. Jur. 951 (n) ; Hilliard, 68.
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ed by injunctiori, and damans may be awarded for any loss

occasioned by the vn'ong} f So any fraudulent interference

with the trade of another bj^he use of a badge, though not

strictly a trade-mark, is actionable ; as where A had agreed

with B for the conveyance of passengers to and from B’s

hotel to the station, and C falsely used, to the injury of A's

trade, the name and badge of B’s hotel, so as to represent

that he was B^s agent for such purpose.^ But to apply to

a private house or estate the name used by a neighbour is

not a legal injury ; nor to assume bis family name without

connection with a trade or business ; nor to adopt a similar

telegraphic cypher name, with the result that letters or

telegrams occasionally go wrong; as this, though a matter

of inconvsmience, is not any interference with trade or

property.^
J

It is immaterial that the persons constituting

the firitormave changed; and if a trade-mark is used to

indicate the place where goods are made, it may be sold

along -with the manufactory; but if the value of the goods

depends upon the personal skill of the adopter of the mark,

he cannot give a right to others to put his mark upon goods

made by them, as that would be a fraud.^ Hence, if one

man has sold to another the goodwill of bis shop, though

he may not have agreed to abstain from the trade in future,

he will be restrained from so carrying on the business as to

induce the public to believe that he is continuing the busi-

ness of the same shop or firm as he was concerned in before

1 Lewis V. Langdon, 7 Sim. 421 ; 158.
Hookham v. Pottage, L, H. 8 Ch. 91 ; 4 Leather O. Co. v. American L. 0.
Merchant B. Co. v. Merchants Bank, Oo.fllJur. N.S, 613; Hall v. Barrows,
9 Ch. D. 560 ; Hendriks v. Moutagn, 10 Jur. N. S. 55.

17 Ch. D. 638 5 Cmtwell v. Lye, 17 Ves. 335 ;

2 Marsh v. Billings, Big. L. 0. on Ohurton v, Douglas, 28 L. J. 841 Ch. ;

Torts, 69. Levy v. Walker, 10 Ch. D, 436 ; Leg-
8 Day v. Brownrigg, 10 Ch. D. 294 ; gotb v. Barrett, 15 Oh. D. 806 ; Oinesi

Du Bonlay v. Du Bonlay, L. R. 2 P. O. v. Cooper, 14 Ch. D. 696.

441 ; Street v. Union B. S., 30 Ch. D.
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but as, apart from expross agreemoDt, tbe vendor of ibe

goodwill of a business could not be prevented from setting

up the same business next door to the old shop/so he cannot

be prevented from soliciting his old customers if he does it

without misrepresentation.^ Still it remains true that the

sale of the goodwill and business conveys the right to the

use of the old partnership name as a description of the

articles sold in that trade, and that right is an exclusive

right as against the person who sold it, and an exclusive

right as against all the world, so that no other could

represent himself as carrying on the same business.*

233. To entitle a plaintiff to the benefit of an iniyhotion,

When a plaintiff
must not himself have been^uilty of

may sue. fraudulent representations to the public re-

garding the quality of his own goods
;
otherwise, as he does

not come into Court with clean hands, he will be entitled

to no relief;* and it is immaterial that the misrepresentation

is so gross and palpable, that no one is likely to be deceived

by it.^ A trade-mark falsely suggesting that there is a

continuing patent is a misrepresentation
;
and a patent can*^

not be virtually prolonged by turning a descriptive name for

an article into a trade-mark.^ A third person having the

custody of falsely marked goods may, though wholly inno-

cent of the piracy, be restrained by an injunction, and will

be liable for the costs.* The mere making and selling of

labels or other trade-marks, so that others may buy and use

them to the fraud and damage of the plaintiff, may also be

1 Pearson v. Pearson, 27 Ch. D. 145. 4 Leather C* Co. v. American L. C.

2 Levy v. Walker, 10 Oh. D. 449. Oo., 10 Jur. N. S. 81.

On specific performance where there is 5 Cheavin t>. Walker, 6 Ch. D. 862 ;

B contract, see Specific Relief Act, s. 67, in re Palmer, 24 Ch. D. 504.

ill. (a), (b). 6 Upmann v. Forester, 24 Ch. D.
8 Piddingf v. Ho^ 8 Sim. 477 ; Edel- 281 ; Mortt;. Pickerinjf, 8 Oh. D. 372 i

ston V. Vick, 11 Hare, 78 ; Act X o! Upmann v, Elkan, L. E» 7 Ch. 180.

1877, 8. 66, ill. (b), (c).
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restrained.^ But tlie so making and selling of label Sj &c,,

does not constitute forgery*^ As to criminal liability in

respect to the use of trade-marks, the Penal Code must be

consulted.^

234. By Act 20 of 1847, the authors or publishers of

Tobtstocopy. articles in periodicals are en-

bight. titled to the copyright, or exclusive privi-

lege of printing and multiplying copies thereof, during

limited periods, and the invasion of such a right may be

restrained by injunction, and damages may be also awarded.

This is a rigiit existing only by express enactment, and not

at common law.^ A bond fide abridgment, or the bond fide

use of the same common materials in the composition of

another book, is not an invasion of copyright,^ But abridg-

ments are not favoured, and whether an abridgment is a

piracy or not, depends not only upon the quantity, but the

value of the matter extracted ; and if the result is, in

effect, to substitute the one work for the other, it is a

piracy:® the point where a damage and consequent injury

may be perceived, varies in each case, and cannot be defin-

itely stated.^ Copying a material portion of a book, ren-

dering it thereby unnecessary to a great extent for any

one to refer to tbe original, is a breach of copyright and
will be restrained, though the defendant does not sell his

book, and only distributes it for use among his own servants

and officers.® The editor of legal reports has certainly a

1 Farina ». Silverclook, 1 K. & J. 5«2 St Eq. Jar. 939 ; Wilkma v,

509 ; 6 D. M. & G. 214; 4 K. & J. Aikin, 17 Ver^. 426
650. 6 Saunders v. Smith, 3 M. &C. 711

;

2 Reg. V. Smith, 27 L. J. 225 M. C. Bohn v, Bogue, 10 Jur. 520 ; Chattertoa
3 P. C., 8. 478 to 489. v. Cave, L. R. 10 C. P. 572.
4 Donaldson v. Becket, 7 Bro. P. 0. 7 2 Kt'nt’s Cotn. 486

; Rea,d© v. Conquest, 7 Jar. N. S.' 8 Ager v. P. & 0. S. Co., 26 Ch. D.
265. 637.

19
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copyright ia his own marginal notes.^ In America it is

held that there can be no copyright ia the written judg-

ments delivered by a Court; and on principle this seems

the only sound doctrine.^ It seems to be otherwise in

England but any number of persons may take down^ or

obtain copies of judgments^ and publish them without

copying from each other. So, generally, all may use the

same common materials, but one man may not steal the

arrangement and combination of materials used by another,

nor save himself trouble and expense by simply copying the

other^s matter; the one book need not be a copy of the

other, it is enough if it is a servile or evasive imitation of

the plaintiff^s book.^ This rule is often applied to such com-

pilations as directories, dictionaries and guide books.^

284a. To enable the proprietor of a newspaper or other

periodical to sue in respect of a piracy of any article therein,

he must show not merely that the author of the article has

been paid for his services, but that it has been composed on

the terms that the copyright therein shall belong to such

proprietor.® Part of one book may be a piracy of another,

aud the publication of such part, or of the whole, where the

part is not separable, will be restrained.^ There may be a

piracy of the illustrations to a book where they are a sub-

stantial part of it, or of a book of designs or of an illustrated

catalogue.® Though the illustrated catalogue is a mere

advertisement and with no letter-press, yet it is copyright

;

and another may not copy the illustrations and insert them

1 Sweet V, Binning, 24 L. J. 17ft C, I of 1877, s. 54 ill. (t?), s. 65, ill. (g).

P. ; 2 Kent^B Com. -^5 (n). 6 Kelly v. Morris, L. R. 1 Eq. 697 j

2 2 Kent’s Com. 477 (n)- Scott v. Stanford, L. R. 3 Eq. 718,

3 Saunders v. Smith, 3 M. & C, 711» 6 Walter v. Howe, 17 Oh. D. 708.

4 Emerson v, Davies, 3 Story R. T68, 7 Mawman v. Tegg, 2 Russ. 385,

an American case, the most valuable 8 Bradbury v. Hotteu, L. R. 8 Exoh.
deoisiou on the subject. As to in- 1 ; Grace v. Newman, L. R. 19 Eq.
junctions to protect copyright, see Act 623.
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as pat*t of his own catalogue.^ The title of a book tnay be

a material part, and it will be protected, not necessarily be-

cause there is any copyright in a title or natDe,*-^for as a

general rule there is not since it ordinarily involves no in-

vention, though there might be cop3rright in a title-page

which is really original literary matter,—but on the same

ground of protection as to a trade-mark, that the use of the

same title is calculated to deceive the public into buying the

defendant's book by mistake for that of the plaintiff ; and

where such danger is shown the use would be restrained.

The invasion of literary property may be threefold
; (1) open

piracy, where there is a simple reprinting of another's book

;

(2) literary larceny, where one man steals for his own book

the substance and matter of another's book ; and (3) ordinary

fraud, where one man sells a book under the name or title

of another’s book, when it is not such at all. The Copyright

Act protects against the first two wrongs, and the third is a

fraud at common law apart from any such Act.^ There may
be a copyright in a translation whether made by, or given

to, the person publishing it^ But the author of a book
clearly immoral, libellous, or seditious, is not entitled to any

relief.^ It seems that unless expressly provided otherwise,

the grant of the copyright of one edition does not preclude

the author from publishing afresh edition before the first is

all sold.®

235. So, the patent law (Act 15 of 1859) has conferred

Torts TOPATRWT upon inventors the right to the exclusive
RIGHTS. ^g0 Qf inventions ^uring certain periods. It

1 Maple V- Junior A. & N. S., 21 8 Wyatt v. Barnard, 8 V. & B. 77»
Ch. D. 869. * 4 Walcot v. Walker, 7 Vee. 2 j

2 Dicks V, Yates, 18 Ch. D. 76, 90 ; Southey v, Sherwood, 2 Mer. 485.
Weldon v. Dicks, 10 Oh, D. 247 i 5 Warne v, Koutledge, L. B. 18
Kelly Byles, 13 Oh. D. 682. £q. 497.
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is, therefore, a tort, (to be prevented by an injunction^, and

compensated for by damages), for another to counterfeit,

imitate or resemble the invention, or to make use of the

principle thereof, without the leave and license of the owner

of the patent.^ A patent is a privilege granted by the Crown,

but as against subjects only, and not against the Crown ;

and hence the Crown may, by its officers, servants, or agents,

use a patent process without compensating the patentee;

but this does not extend to a tradesman who contracts to do

work for the Crown, and in doing it uses the patent process,

but he is liable to the patentee.^ A man cannot have a pa-

tent for a principle alone, but he may take out a patent for a

principle coupled with the mode of carrying the principle

into effect, provided he has not only discovered the principle,

but invented some mode of carrying it into effect ;
and then

the discovery of the novel principle cannot be defeated by

others varying the apparatus for giving effect to the new

principle. So generally, a patent protects the process, not

the product
;
and hence where a patent is for a process

arriving at a known result, any person may use another pro-

cess for arriving at the same result without its being au

infringement of the patent; but where the patent is for a

new result or product, coupled with an effectual process, the

patentee is protected from the use of any process for the

same result or product. But a patentee can only claim to

work out his process by means of materials known at the

date of the patent; he cannot claim the use of materials

discovered subsequently, and his specification will be con-

strued with regard to tbi\S consideration.^ A man cannot,

1 As to the remedy by injunction 2 Dixon v. London S. A. Co., 1

in these cases, see Act I of 1877. s. 64, App. Cas. 632.

ill. (u) ; Plimpton v, Spiller, 4 Ch. D. 8 Badische v. Levinstein, 24 Ch, D,
286 ; Adair v. Young, 12 Gh. D. 13 ; 156, 171.

Bociete A. Tilghmau, 25 Oh, D. 1.
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after tlie expimtiou of his patent, virtually prolong it by
turning its descriptive name into a trade-mark; but during

its tendency, he may restrain such use if it is a false repre-

sentation that another is selling the patented article, though

there is in fact no infringement of the patent.^ To manu-

facture abroad according to a process patented in India, and

then import the substance for sale in India, is a violation of

the patent.^ So also to import such an article, though not

for sale yet for the purpose of experiment or instruction,

is a user for advantage and an infringement.^ Any one

who actually uses what is an infringement of a patent is

liable, though he was only an agent or servant of another

who is not himself sued; but where such agent has not the

possession or control, or is not employed in any actual user

of such article, but is only employed in the course of his

business or duty for some other purpose in connection there-

with, as in the transfer of the article from one place to

another, the ordinary rule applies that such agent is not a

joint tort-feasor along with his principal.*^ Some of the pro-

visions of the Act are peculiar; as s. 23 which limits the

defence that may be set np to an action for the invasion of

a patent right; while s. 24 contains provisions by which a

person may call in question the validity of a patent.

236. Though copyright, properly so called, or the sole and
Publication of exclusive liberty of printing or otherwise

Letters, &c., may multiplying copies of any work of literature,

be a tort. qj. science, does not exist at com-

mon law, but only by express enactment yet the author of

1 re Palmer, 24 Cb. D. 610,620. 4 Adair v. Young, 12 Cb. D. 18 ;

2 Vou Heydeu v. Neustadt, 14 Cb. Nobel’g B. Co. v- Jotiei, 17 Oh. D. 721,
D. 280. and 8 App. Oas. 5 ; see ante % 114.

8 U. Telephone Co, v. Sharpies, 29 6 Read© v. Conquest, 7 Jur- N. S.
Ch. D. 164. 295,
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each unpublished works is entitled^ upon the common law

right of property, to keep them unpublished for his own
private use and pleasure alone, or to communicate at will

the knowledge thereof to others.^ Hence the publication of

manuscripts, or notes of lectures or of discourses, may be

prevented.^ So, also the publication of private letters may
be prevented, since the sender of a letter does not, thereby,

give the receiver a right to publish it, but, beyond the pur-

poses for which the letter was sent, the property therein

remains in the sender,^ This does not extend to justify the

receiver in refusing to produce them in a Court of Justice,

though the sender forbids him to do so.^ It seems to be no

excuse that the publication is for the purpose of vindicating

character unless, perhaps, the vindication is justified by

the false imputations of the writer of the letters.® This

does not extend to official letters which the State may cause

to be publishedJ

237, There is another class of torts, consisting of an

invasion of a right and resulting in detriment

*0 personal property, in which the plaintiff

may be entitled to the protection of an

injunction, and to compensation by damages. Such are

cases, in which the defendant seeks to turn to his own profit

the reputation acquired by the plaintiff in literature, science,

or business, by falsely fathering upon him what is not, in

truth, his production ;
while, at the same time, it is neither

1 Queeneberry t>. Shebbeare, 2 Elen,
329 ; Prinoe Albert v. Strange, I M. &
Q. 25.

2 Abernethy v. Hutohinflon, 3 L. J.

209 Ch. } Niools v. Pitman, 26 Ch. D.
374.

3 Pope V, Carl, 2 Afck. 341 j Gee v,

Pritohard, 2 Swans. 402. See Act 1 of

1877, s. 64, ill. (y), a. 65, ill. {d). As

to the rights of the receiver, see infra

§ 262.

4

Hopkinaon v, Barghley, L. E. 2
Ch. 447.

6 Gee v. Pritchard, 2 Swaua. 402 5 2
St. Eq. Jar. 948.

6 Peroival v, Phipps, 2 V. & B. 19.

7 Folsom t;. Marsh, 3 Story R, 103.
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a mere piracy nor copy o£ any specific compOBition or pro-

duction of the plaintifi, nor is it intended to be a counterfeit

or colourable imitation of any other specific similar things

which the plaintiff has composed or produced, or does com-

pose or produce, or in which he is interested or concerned*

Such as where a defendant pretends that a book he ^ells, is

the production of a well known author, when it is not or

when the name of a man of credit and property is falsely

published as being a director, &c., of a company.® But the

ground of interference in such cases is, that some appreciable

mischief is being done to property by the fraudulent misuse

of the name of another.^ But the truth is that in these

cases the defendant does not really seek to cause any loss or

damage to the plaintiff, and it may be often difficult to

suggest how such could occur ; the defendant really seeks

profit to himself by trading on the plaintiff’s reputation, and

the true question is whether a man has any property in his

own name or reputation. If a man invades by a trespass

another’s property in land, the owner may have substantial

damages though not a blade of grass is hurt, and it is not

easy to suggest why his reputation is not as truly property,

or why, to restrain an invasion of it, it should be necessary

to show the occurrence or the risk of some actual money
loss.

238. Invasions of what are called relative personal

Invasion OF K*.
general rights indirectly

LATivE PERSONAL causiug damage to personal property, by
RIGHTS. • « a , •

causing a pecumary loss; except m the

1 Byron v, Johnson, 2 Met. 29. questioned in Maxwell v, Hogg, L. B.
2 Bonth V. Webster, 10 Beav. 561 ; 2 Oh. 310 ; Springhead v, Biley, L. B.

see Act 1 of 1877, s. 54, ill. (os). 6 £q. 561 } and Dtxon Holden, L. K.
3 Clarke Freeman, 11 Beav. 112. 7 Bq. 493*

This case, thongh not overruled, was
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case of the right to the custody of a minor, and there the

object of the tort is really in the position of a thing or chat^

tel. Thus, where A causes damage or loss

br^hof coa“mo* ® maliciously procuring 0 to break

his contract with B,^ or by interfering

between an employer and a workman to prevent the latter

from completing work lie has undertaken to perform,^ or by

procuring the non-delivery of goods according to contract,^

substantial damages are recoverable. So, if one knowingly

and designedly interrupts the relation of master and servant,

by procuring the servant to depart, or by keeping him as a

servant, whereby the master suffers loss, he is liable in

damages.^ The relation of master and servant need not

strictly exist ; if there is a contract of exclusive personal

service, one who maliciously induces the person employed
to break such contract with the natural result of causing

^^^iss t^3 tli^^ employer will be liable to him
;
and if the per-

suasion be used for the indirect purpose of injuring the

plaintiff, or of benefiting the defendant at the expense of the

plaintiff, it is a malicious act which is in law and in fact a

wrong act, and so actionable.^ From the relationship of

parent and child, a duty of service by the latter is presumed
;

and an action will lie for enticing away the plaintiff’s daugh-
ter, though it is not alleged that defendant debauched her,

or there was a binding contract of service between her and
plaintiff.® So also, if a tort to the servant, as a battery, or

other pure tort, results in damage to the master by the loss

of his services, the master also may have an action against

1 Lnmley v. Gye, 2 E. & B. 216 ; see 6 Bowen n. Hall, 6 Q. B. D. 383,
pp. 226, 227, 236, 237 and 247. affirming Lumley v. Gye; see ante

2 Blake v. Lanyon, 6 T. B. 221 j § 22 ; on the remedy by injunction in
Hart V. Aldridge, 1 Oowp. 64. such cases, see Specific Relief Act,

3 Green v. Button, 2 0. M, d; R. s. 67, ill. (c).

767 ; Big. L. 0. on Torts, 306. 6 Evans v. Walton, L. R, 2 0. P.
4 Lumley v, Gye, 2 E. & B. 224. 615.
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tbe wrongdoer but not, it is said, when the servant is

killed at once by the injury.^ But this is only where the

loss is from a pure wrong committed on the servant, and not

from a wrong arising out of a breach of contract between

the servant and defendant, as a breach of a contract to carry

safely.® Tbe measure of damages is not the mere loss of

services, but ample compensation for all the damage result-

ing from the wrongful act may be given.^

239. By tbe English law, a man may have an action

In oases of seduo- against another who has seduced his daugh-
tion or adultery. qj. other female relation, or even servant,

provided she in consequence became pregnant, or other-

wise incapacitated by illness, and was residing with, and

rendering some service, however slight,® to the plairubiff at

tbe time
;
the foundation of the action being, not the wrong

to the woman, but the absurd notion of a loss of service and

damage to tbe plaintiff. In form the action is as if by a

master for tbe loss of services of his servant and it is suffi-

cient as against such wrongdoer, to show a subsisting

service in fact, though not founded upon a valid contract of

service; and in tbe case of parent and child a subsisting

service will be implied from that relation. But if, in point

of fact, the daughter was not residing with her parent at

the time of such seduction, but in the service of another,

or living apart, the parent will have no cause of action.

Assuming such subsisting service ifc is immaterial whether

the daughter was a minor or of full age when so seduced.*

Where the seduction does not result in pregnancy or illnessy

1 Ante § 24 ; Berringer v. G. E. Ry, N. S. 672.
Co., 4 C. F. D. 163 ; KaBsell v. Oorne, 4 Gunter v, Astor, 4 Moore, 12 ;

2 Ld. Baym. 1031 ; and see 2 Hilliard, see infra § 407.
464. 5 Terry v. Hutobinson, L. B* 8 Q.
2 Osborn v, Gillett, L. R. 8Excb.88. B. 699.
3 Alton V. Midland By. Go., 11 Jar-
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there will be no right of action unless there is an actual

taking away of the daughter so as to be a breach or inter-

ruption of her Bubsistiug or implied service to her master or

parent.^ On principle^ as the cause of action rests on the

fact of service^ and not on any duty of maintaining the

daughter, a mother, guardian, or other person standing

in loco parentis, has in the absence of the father as good a

cause of action as he would have had in the same circum-

stances. The point of time to be regarded when the requisite

service must be subsisting is not that of the conhnement or

other incapacitating illness, but that of the seduction the

cause thereof ^ so that if a daughter is seduced when in the

service of another, and then returns to her father^s service

and is confined, he will have no right of action.^ If the

daughter was in the service of the parent when seduced, but

was confined elsewhere, so that there was no consequent

loss of service to the parent, it seems doubtful if in English

law there is then a cause of action.^ In substance, at least

when a father, or other in loco parentis, is the plaintiff, the

action is dealt with, and damages are awarded as if the

true, though unacknowledged, cause were, not the loss

of services, but the invasion of the relative rights of parent

and child, resulting in family dishonour, as before all men,

and a breach in the relation itself as between the parent

and child. In India there is as yet no authoritative decision

on the subject; it is probable that the ground of loss of

service would not be recognized but there seems no reason

why the true and only justifiable cause of action should not

be acknowledged. If so, it should then still be immaterial

1 Terry v, HatchinsoD^ L. B*. 3 Q.B. 2 Big. L. 0. on Torte, 292 et seq.

599 ; Hedges v. Tagg, L. E. 7 Bxch. 3 Hedges v. Tagg, L. E. 7 £xob
283 ; Evans v, Walton, L. E. 2 C. P. 286 ; the evils of the false cause of
615. action are endless.
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wbetber the seduction resnlta in pregnancy or not> or

whether the daughter was at the time a minor or not, pro-

vided she was at the time domiciled with the parent and

under his control, so that the relation was a subsisting one,

and the seduction an invasion of such relative rights.^ The
English law provides special remedies for adultery,® By
the Hindu and Mohammedan laws it was a criminal ofience

in both parties, and there was no civil remedy and by the

Penal Code, the adulterer alone is now liable criminally.^

In the late Supreme Courts a civil action for criminal con-

versation has been maintained though the parties were

Hindus.^ There appear to have been some actions main-

tained in the late Sudder Courts, for loss arising from the

abduction or enticing away of a wife, or for special damage

consequent upon adultery as loss of marriage expenses;®

and similar cases of an action for persuading the wife to

remain apart from her husband have occurred in England;^

but such actions, though distinguishable from those in which

the gist of the action is the fact of adultery or seduction,

are like them really grounded on the act being an invasion

of the marital relation, whereby the husband loses the

society and assistance of the wife; but unlike them the

act may be justified by showing that the husband by his

cruelty or misconduct had forfeited his marital rights, and
the defendant was warranted in protecting the wife.® In
actions for seduction the loss of service is a mere pretext for

1 See Ram Lai v. Tula Bam, in the Hamilton’s Hedaya, 2 et

Allahabad H. 0. in 4 AU. L. R. 97, 4 Penal. Code, s. 497.
and 6 Ind. Jurist 483 ; a very imperfect 5 f Morley’s Dig. 115.
and unsatisfactory case. 6 1 Ibid. 288 ; Macpherson, 0. Pro.

2 The present remedy is under the 85, 42.
Divorce Acts. Acts on this subject in 7 Winsmore v. Greenbank, Willes,
India limited to special classes are 15 577 ; Evans v. Walton, L. R. 2 0. P.
of 1865, 21 of 1866, 4 of 1869 and 3 of 622 ; Big. L. O. on Torts, 828.
1872. 8 Big. L. C. on Torts, 386.

3 1 Str. H. L. 46 ; 2 Id, 40-44 ; 2
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panishiag immorality;^ it is not recognised tbat a parent

can have any civil right in the chastity of his daughter^ and

it is reasonable that the daughter having consented to her

own loss^ is not injured, unless her seduction was induced

by a promise of marriage or other false pretence, and that

gives her a cause of action. Adultery is a breach by the

wife of her contract with her husband
;
and the adulterer

has procured the breach; but to be actionable, the procur-

ing a breach of contract should be attended with special

damage;^ aud the civil remedy, if any, ought, it would

seem, to be limited accordingly. On other grounds, adul-

tery and seduction might rightly be treated as offences.®
•

239a. The right of a father or other legal guardian to

Right to the CU8. custody of a minor is a civil right good
tody of minora. against all others, the minor, the object. of

such right, being in the position of a thing (just as much as

a slave or a horse) in respect to it aud the invasion of the

right is therefore a legal injury, which must import damage

though there be no actual loss. As between the father and

mother of a legitimate child, the general rule is tbat the

father has the right to tlie custody however young the child

may be.^ After bis death, or upon his being transported,

the mother has the like right.^ Ante-nuptial agreements as

to the religion in which the children are to be brought up

are not binding.^ Of an illegitimate child the mother alone

has the right to the custody;® subject of course to her

having allowed the father or any other persou to exercise

such right of custody, and to its being material in the

1 Irwin V. Dearmanj^ll East. 23, 5 Rex. v. Greenhill, 4 Ad. & E. 624.

2 Lumley v. Gye, 2 B. & B. 216. 6 In re Race, 26 L. tT. 169 Q. B, ;

3 Seduotioa is a misdemeanonr in Exp. Bailey, 6 Dowl. P. 0. 811.

some States of America ; 2 Kent’s 7 Andrews v. Salt, L. R. 8 Ch, 622 ;

Com. 222 (n). Agar v. Lascelles, 10 Cb. D. 49.

4 2 Austin’s Jur, 49; 2 E. & B. 257. 8 Reg. v. Nasb, 10 Q. B. D - 454.
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interests of tbe child that snoh arrangement should not

be varied. By English law up to the age of 14< as to

boys^ and as to girls up to the age of 16, the wishes of

the child are not to be considered in determining the cns*

tody.^ Tip to those ages children cannot consent or with-

hold consent, and therefore the right of the father to their

custody must prevail without regard to their wishes. But

above those ages the Court will inquire whether the child

is capable of consenting and does or does not consent to

be where it is. But otherwise by English law the father

has the control over the person, education, and conduct of

his children until they are 21 years of age ; and this is a

sacred right higher than that of any other legal guardian.^.

The result of the cases in India seems to be that up to

the age of 16, a Hindu father has a right to the custody of

his child without regard to the child^s wishes; and a parent

has a right to direct the education, and choose the religion

of such a child.® Generally, a Hindu husband would seem
entitled to the custody of his minor wife at least after

puberty and up to the age of majority
; but not probably,

if after the marriage he has become a convert or outcast,

as the relation is founded on contract. On general prin-

ciples, whei'e the marriage of girls is ordinarily before pu-

berty, a husband would be the legal guardian of his wife,

and be entitled to require her to live in his house from the

moment of the marriage, however young she may be. But
such right would be qualified where, by agreement, or by
custom (and among Hindus such custom is almost univer-

sal), the wife is to remain in her* parents^ house until pu-

1 In re Baoe, supra ; Repf. v, Howes, L. R. 8 Q. B. 163.

30 li. J. 47 M. O.
I
in re Newberry L. 2 In re Agar-Ellis, 24 Gh. D. 826.

B. 1 Oh. 263 ; Halliusoii v. MaUinson, 3 Bee the cases in Mayne’s
Ik B* 1 Pk & n. 221 i in re Andrews, Code, e.

OA



230 BELATIYE FEBSONAL BIGHTS.

berfcy is established.^ The Cede of Civil Procedare, s, 259

provides the process for the recovery of a wife whenever

such a right exists. After majority, a husband's or wife's

refusal to cohabit would be a breach of contract, and a suit

in the nature of one for the restitution of conjugal rights

may be brought
;
any doubt that formerly existed as to the

procedure for enforcing the remedy having now been re-

moved by special enactment.^

2396. But, a minor will not be delivered to the custody

. of the person otherwise entitled thereto, if
The interests of ^ ^

minor are to be the minor would be exposed to ill-usage or
considered* t i imoral contamination.® And a parent or legal

guardian may lose his right by allowing another to bring up

his child, and then, if the prospects in life of the child would

thereby be seriously injured, the custody will not be given

even to a father.^ In determining the custody of legitimate

children as between the father and mother, three matters

have to be considered, namely, the paternal right, the marital

duty, and the interest of the children ; and where a father

has behaved so outrageously that his wife could not live with

him, this will be a breach of his marital duty and will justify

the custody of young children being left with the mother.^

The rights of a father are qualified in certain cases by

statute in England.® Where the morals, or safety, or inter-

ests of children strongly require it, their rights may be

actively protected by withdrawing them from the custody of

1 Mayne’s Hindu Law § 89 and see 4 Lyons v. Blenkin, Jac. 246; An-

1 191. drewB v. Salt, L. K. 8 Oh. 622 ; in re

2 Code of Civil Procedure, s. 260 E. Browne, 18 Q. B. H. 614.

gives the process for enforcing such a 5 In re Elderton, 25 Oh, D. 220.

decree ; see Act I of 1877» 8* 48, ill. 6 86 & 87 Viet, o. 12 and the DL
8 In re Race, supra; Anon., 2 Sim. voroe Acts; S6© Taylor, 4 Gh.

K. St 54 ; in re Besant, 11 Ch. P. 506. P. 157.
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a parent or guardian otherwise entitled thereto,^ To justify

such interference, it should be not merely better for the

child, but material to its safety or welfare in some very

serious and important respect.^ Act 9 of 1861 provides a

speedy procedure for determining the custody of minors, but

does not preclude a regular suit ; some cases may fall within

the Penal Code.^ Though a child is in the position of a

thing in respect to the invasion by a third person of the

guardian^a right of custody, the child is a person in relation

to its parent or guardian, and has rights, and owes duties

which necessarily are regarded in fixing its custody.'*

240. The next class of torts to be considered, is where

Trespass and injury is done in respect to a specific

CONVERSION. object of personal property, by the inva-

sion of a man’s general rights of property in, or possession

and enjoyment of, his goods; such are trespasses upon per-

sonalty, and the conversion of chattels. The distinction

between trespass and conversion is really substantial,

though as to form a good deal technical
;
trespass is where

force, actual or implied, is used, and constitutes the injury

;

to damage or meddle with the chattel of another, but with-

out intending to exercise an adverse dominion over it, is a

trespass, and not a conversion
;
but though trespass may be

by damaging the goods, it may also include, or consist of,

the taking of them.® Thus if a man wrongfully removes the

goods of another from where they lawfully were, and turns

them out into the street or elsewhere, this is a trespass,

though he himself retains no ccxntrol over them, and the

owner might repossess himself of them when he likes
; but

1 Wellesley v. Beaufovfc, 2 Kass, 1 ; 8 See ss. 361 to 374.
Warde v. Warde, 2 Ph. 786; in re 4 2 Austin’s Jur., 48 et seg.

Beaant, 11 Ch. D. 608. 6 Heald v. Carey, 11 0. B. 993.
2 In re Goldsworthy, 2 Q. B. D.
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if he takes them for the use of himself or of another, or so

controls them that his act is inconsistent with the general

right of dominion which the owner of a chattel has in it^

who is entitled to the use of it at all times and in all places,

this is a conversion.^ A conversion may thus be said to

mean a breach, made adversely, in the continuity of the

owner^s dominion over his goods, though the goods may
not be hurt The gist of the action in trespass is the

force and direct damage inflicted; in conversion, it is

the deprivation of the use. In these cases the tort may be

whilst the property is either in, or out of, the actual posses-

sion of the owner. As against a wrongdoer, any possession

is suflficient to enable the plaintiff to sue, even though his

possession, as against the owner, is wrongful.* Where the

possession is derived from the owner, as in bailments, either

the owner, or the bailee, or both, may, in some cases, have

an action for generally, the conversion is an immediate

injury to the bailor^s reversion in the subject of the bailment

;

and the bailee always has a true possession, and therefore

can sue when deprived of it ; but a servant has the mere
custody and the master alone has the possession, and so can
alone sue ; but where the injury consists only in the depri-

vation of the use, and the owner has not a right to the
immediate possession, as where he has let the goods for a
term to a hirer, he cannot sue for the conversion.® But
though the property in, and possession of, goods may thus

be separated, the property in goods cannot be in abeyance
any more than the fee in land;® and while the right of

property in a chattel is ink>ne person, the right of possession

1 Fouldes V, Willoughby, 8 M. & W. S. 202.

340 ; infra § 252. 4 Kicolls v. Bastard, 2 C. & M« 659 ;

2 Chinnery v. Viall, 5 H. N. 288. Story on Bailments, 98, ».

3 Armory v. Delamirie, 1 Sm. L. O. 6 Gordon t>. Harper, 7 T. R. 9.

374; Bourne v. Postbrooke, 11 Jur. N. 6 Legge v. Boyd, 1C. B. 112.
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cannot be absolutely aud adversely in another,^ With these

general remarks^ torts to personal property by third persons

will be distinguished from torts by bailees (to be noticed

hereafter,) when the injury consists in the breach of a

private duty arising out of the contract of bailment,

241. In an action for trespass to personal property, any

Action for tres- possession is sufficient property as against

a third person who has no title at all f and

therefore, a mere wrongdoer cannot set up the title of the

real owner under a plea denying the plaintiff's property,

unless he could justify under the authority of the third

party.® And property is sufficient without possession, for

the right of property draws to it the possession.^ Hence, an

executor, after probate granted, may have an action for a

prior trespass,® And the vendee of goods, when the property

passes, may also bring an action though he never had posses*

sion.® The possessory interest of a gratuitous bailee of a

chattel, as a depositary, is sufficient for him to maintain an

action against a wrongdoer.^ But the general owner, in

virtue of his general ownei*8hip and right of poBBession, may
also maintain a suit against a stranger, for a trespass on it,

or conversion of it, provided he thereby sustained any dam-
age.® Indeed, it is a general rule, that either the bailor or

bailee may, in such a case, maintain a suit for redress ; and a

recovery of damages by either of them will be a full satisfao*

tion, and may be pleaded in bar of any subsequent suit by
the other.® There is no absolute property in wild animals or

game, fit for food or otherwise profitable, until reclaimed or

1 Clerk V. Adam, 1 Cl. & F. 342. 6 Thomas v Phillips, 7 0. A P. 578.
2 Elliott V. Kemp, 7 M. & W. 312. 7 Koath «. Wilson, 1 B. & Aid. 6S.
3 Jefferies v. G. W. By. Co., 5 E. A 8 Broom's Com. 887 ; Story cm

B. 802. Bailments, 94 { Tanored v. AUgood, 28
4 Balme v. Hutton, 9 Bing. 471. L. J. 362 Exoh.
5 Smith V, Mills, 1 T. B. 480. 9 Story on BaUmenti, 94«
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captured. As long as snoh an animal remains on a man^s
land^ he has a qualified interest which is lost when it leaves

the land^ though it be hunted off it. But if a man tres-

passes on the land of another, and there captures such an
animal, the property at once vests in the owner of the land,

who may take it.^ Generally, dogs trespassing in pursuit

of wild animals cannot lawfully be destroyed,^

242. A master or principal is liable for the trespass of

Defences to an servant or agent where the act is one

done in the course of his duty. The subject

of the use of force in defence of goods has been noticed in

8. 36. A defendant may justify a trespass by showing that

the possession of the plaintiff was, as against defendant, one

fraudulently obtained.^ So, in trespass for destroying a

picture, the defendant may show that it was a scandalous

libel; and the plaintiff, if indeed he be entitled to recover at

all, shall only recover the value of the canvas and paint.^

But if the plaintiff^s conduct, though unfair, was not illegal,

this will not justify a wrong done in revenge.^ So, a defend-

ant may justify by pleading that the act was necessary

and done at the time ; as that the chattels were wrongfully

upon the defendant's land and doing damage there to the

defendant, and that they were removed, doing no damage
to them that could be reasonably avoided or that the

plaintiff's dog was worrying his sheep, and that he could

not otherwise stop it, or protect his sheep but if defend-

ant's sheep, &c., had strayed on plaintiff's land, and then

the dog attacked them, thje defendant cannot justify shoot-

1 Blades v, ll Jnr. N. S.701 ; Fores v. Jolines, 4 Bsp. 97.
Beg. V, Bead, 3 Q. B. D. 181 } ante § 5 Ibbotsou v. Peat, 11 Jnr. N. S.

176. 894.
2 Vere v, Cawder, 11 East 569. 6 Bea v. Steward, 2 M. & W. 426.
8 Ashby t. Minnitt, 8 A. db E. 121. 7 Janson v. Brown, 1 Camp, 41 : 1
4 DuBostv. Beresford, 2 Camp. 511 ; HiUiard, 165, 645.
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ing the dog in their defence. Or it may be pleaded that

the removal or other interference with the goods was done

bond fide for their preservation, and was reasonably neces-

sary; but a mere voluntary and capricious interference will

not excuse.^ A vendor who retakes goods sold by him to

the plaintiff, is liable to the full value, and cannot reduce

damages by setting off the unpaid price.^

243. In an action for the conversion or detention o£

. cfoods, the plaintiff has to prove, (1), a gene-
Aotion for oon- ^

,
*

f , . \
B

version, or deten- ral or special property m the goods ;
or, as

against a wrongdoer, a possession of them;

(2), an actual or constructive possession or right of posses-

sion; and, (3), a wrongful conversion or detention by the

defendant ;
besides further the value or damage.

244. Where there is both a general and a special owner.

General pro-
general owner has not transferred

his right to the possession, he may still

maintain an action for a conversion by a stranger; thus, if

he delivers goods to a carrier or bailee, he still has posses-

sion in law, as against a wrongdoer, and the bailee is only

bis servant.^ Property in the possession of very young
children is in the constructive possession of the father, but

not a watch, &c., given to a lad of sixteen.^ If a bailee for

a special purpose transfers the goods to another, in contra-

vention of that purpose, the general owner may sue the

transferee, though a bond fide vendee; unless in England

the goods have been sold iu market overt, or in India the

case falls within Exoep. 1, s. 1(J8 of the Indian Contract

Act.®

1 Kirk V. Gregory, 1 Ex. D. 56, 4 Hunter v. Westbrook, 2 0. &
2 Gillard v. Brittan, 8 M. & W. 576, 678.

8 Eouth V. W06OD, 1 B. & Aid. 59. | 5 Big. L. C. oa Torts, 435, 489.
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245. It is sufficient for tbe plain to prove that he has

a special property in the goods converted.
Special property.

against the defendant; whether this con-

sists of some qualified or limited interest in the subject

itself, or is a mere lawful right of possession thereof as

against all third persons thus a bailee,^ or an officer who
has taken goods in execution,^ may maintain this action;

and, in some cases, though the plaintiff has never had actual

possession ; thus, a factor to whom goods have been con-

signed, but by whom they have never been received, may
sue for a conversion of them.^ Special property may be

sufficient to support an action even against the owner of the

goods.^ So, where the action is brought against a mere

wrongdoer, it will be sufficient for the plaintiff to show

that he was in possession of the property ;® thus, the finder

of property is entitled to keep it against all but the rightful

owner, and may sue for a conversion so the owner of a

ship, when the cargo is put on board, is primafacie owner of

the cargo, so as to sue a wrongdoer for trespass or conver-

sion,® There may be a right to possession where there can

be no right of property ; thus, there can be no property in

a dead body, and so a man cannot by will dispose of his

own body, but the executors have a right to the possession

of it.® In order to recover in an action for conversion, the

plaintiff must show that he has a right to

immediate possession of the goods, the

gist of the action being the deprivation of

1 See Story on Bailments, 93 to 5 Roberts v, Wyatt, 2 Taunt. 268.

J t, where the accura-cy of the term 0 Jeffries «. Q. W. Ry. Co., 5E. & B.
** special property” is discnssed. 802,

2 Nicholls V. Bastard, 2 0. M. & R. 7 Armory v. Delamirie, 1 Sm. L. 0.
669. 874.

8 Giles V, Grover, 6 Bligh’s R. 277, 8 Banker v. Molynenx, 3 M. & G. 84.

452. 9 Williams v. Williams, 20 Oh. D.
4 Fowler Down, 1 B. & F. 47. 659 ; see Reg. v. Price, 12 Q. B. D. 247*
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the uBe, and the exercise of dominion over the property.^

Hence the purchaser of goods in the possession of the

vendor sabjecti to his lien for the price, cannot maintain this

action against a wrongdoer.^ Bat where there has been no

default by the purchaser, and the vendor merely retains

possession, as agent of the purchaser or for his benefit, a

sale or other misuse of the goods by the vendor will be

a conversion,®

246. The right of action may depend upon whether

a sale, or other transfer, has vested the

property in the transferee. Where goods

are sold, and nothing is said as to delivery

or payment, and everything the seller has to do with them

is complete, the property vests in the buyer, and the seller

is liable to deliver them, whenever demanded, upon pay-

ment of the price; but the buyer has no right to have

possession till he pays the price
;
and this is so though the

seller holds the goods as warehouseman, charging rent to

the buyer.^. If sold upon credit, and nothing is said as to

delivery, the right of possession and also of property vests

at once in the buyer, subject to the right of possession being

defeated by his becoming insolvent before he obtains pos-

session.® But goods may be so shipped as to show an

intention of the consignor that the property should not

vest in the consignee until some further act is done by him,

as the acceptance of a bill for their value.® Where goods

are sold in bulk, no property in any particular goods passes,

till they have been separated, weighed, or otherwise ascer-

1 Bloxam v. Sanders, 4 B. C. 941. Kiobardson, 3 App. Cas. 319.

2 Lord V, Price, L. R. 9 Excb. 54. 5 Ibid. ; s. 78 ill. (d) and s. 96,
8 Cbinnei7 v. Viall, 5 H. A N. 288. Indian Contract Act.
4 Bloxam v. Sanders, snpra ; Tar- 6 Sbepberd v. Harrison, L. R. 4 Q.

ling p. Baxter, 6 B. & C 360 ; ss. 78 B. 196.

and 95, Indian Contract Act ; Grice v.
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tained, and tlieir appropriation tbns assented to by both

parties.^ Where A is indebted to C, and B to A, and it is

agreed between them that B shall deliver goods to C in

satisfaction of A^s debt, and B converts them to his own
use, C may maintain an action for the conversion, though

he never had possession ; for, by the agreement, the right

is in him.^

247. In general, where goods are ordered to be made, so

long as the order is not executed, but only in course of

execution, no property passes to the person for whom they

are to be made.^ But it is a question of intention to be

inferred from the circumstances, thus, if advances are made
from time to time, or materials are selected or furnished for

the work, the property may pass to the buyer,^ So if the

goods are ascertained and pointed out though not finished, it

is a question of intention, which should be apparent on the

contract, whether the property in them passes at the time

of sale or nob till they are completed.^ By a gift of goods

the property does not pass without an actual delivery, or

unless (under English law) the gift be by a deed.® But if

A in L gives B bis goods at Y, and another takes them
away before B obtains actual possession, B may, it is said,

sue for the conversion of, or trespass on them.^ If license

is given to take possession of after acquired property, the

property passes on possession being taken.®

248. By English law whoever buys goods in the open,

1 Hanaon v. Meyer, L. C. on Here. 5 Younj? V. Mathews, L. R. 2 C. P.
Law, 505 ; Jenner v. Smith, L. Li. 4 127 ; s. 80, I. O. Act.

’

0. P. 270 ; 8. 82, I. 0. Act. 6 Irons v. Smalpiece, 2 B. & Aid.

2 B, N. P. 35. 551.
8. Mucklow t/. Mangles, 1 Taunt. 218 j 7 2 Selw. N. P. ; Bac. Ab.

8. 70» I- O. Act. Trespass, 308 ; Big. L. 0. 370.

4 Wood V, ]^11, 5 E. & B. 772 ; 6 E. 8 Hope v. Hayley, 5 E. & B. 830.

& B. 855.
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Sales in market poWic, and leg^ally constituted market,

acquires an indefeasible title, unless be

buys with notice of a defect of title.^ Otherwise, a buyer

acquires no better title than that of his immediate seller

;

stolen property sold out of market overt may be recovered,

though the buyer bought in good faith for value and with-

out notice, and without showing a conviction or prosecution

of the thief and the owner may retake such property

wherever he can find it, if he can do so without a breach of

the peace.® So, if a servant without authority sells goods

out of market overt; the buyer will be guilty of conversion,

if be refuses to deliver them up on the demand of the

master.^ The true owner may have been negligent in leav-

ing indicia of ownership in possession of another, who sells

the goods to a third party, and yet he may recover the

goods unless there has been the neglect of some duty cast

by the law upon him.® In the ordinary case of a sale of

goods in a shop there is an implied warranty by the seller

that he has a good title.® By express statute in England,

the property in stolen goods revests in the original owner,

from the date of his having prosecuted the offender to

conviction An order of restitution is not necessary, but he

may bring an action for conversion against a purchaser in

market overt without notice and as the property in the

stolen goods only revests on the conviction, until then

the property is in the bond fide purchaser of them in market

1 Harwood Sroitb, 2 T. R. 750. 40 & 41 Vicfc. c. 39 j and in India 8. 108
2 White V. Spettigne, 18 M. & W. Exdi 1, 1. 0. Act.

603. O Kioholtz v. Bannister, 11 Jnr. N.
3 Antony v. Haneys, 8 Bing. 192 ; S. 15 ;

s. 10^1. C. Act.

Blades v. Higgs, 7 Jnr. N. 8. 1289. 7 24 A 25 Yiot. c. 96, s. 100 ; Lindaav
4 Metcalfe v. Lumsden, 11 C. A K. v. Oundy, 3 Q. B. D. 348 ; 2 Q. B. D.

809. 96, and 3 App. Oas. 469.

5 Biokson v. Credit L. Go., 30. B. D. 8 Soattergood v, Silveater, 16

42 ; bnt as to factors in England, see 506.
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overt, and hence he cannot recover the cost of keeping

them np to that time but such a purchaser, who has resold

the goods before the conviction, is not liable, though he

had notice before he resold them.^ If the offence in fact

involves a contract voidable in deed, as in a sale induced by

false pretences or cheating, but still passing the property

till avoided, a prior sale to a bond fide purchaser, though

not in market overt, will prevent a subsequent conviction

from revesting the property in the prosecutor.^ Market

overt is not known to Indian or American law, and no

property passes on the sale of stolen goods.^ The present

Code of Criminal Procedure in Section 517, now gives

power to Courts and Magistrates to dispose of property

connected with crimes; and in England the power was

created, and now exists by express statute.®

249. If the property has been transferred by deed or

actual delivery, though it was done for the
Frandnlent saJeo.

pm-pose of effecting a fraud on third persons,

the act is valid as between the parties, though void as to

others, and neither of the parties can avoid it by showing

the fraud,® But if there was no actual transfer of property,

but only a deposit, though collusive for the purpose of

protecting the property against creditors, the depositary or

third party holding from him with notice, cannot rely upon

the fraud to deprive the plaintiff of goods to which the

depositary or such third party has no semblance of title.'^ A

1 Walker v. Mathews, 8 Q. B. D. Oontract Act.

109. 5 The first statute was 31 H. 8 c.

2 Harwood v* Smith, 2 T» B. 750, 11 ; see Queen v. Mayor, &o, London
755 ; Linds^ v. Gundy, 1 Q. B. D. L. B. 4 Q. B. 371.

857 ; 2 Q. B. D. 96, and 8 App. Oas, 6 Twyne’s Case, 1 Sm. L, C. 1.

459 ; Moyoo e. Newington, 4 Q. B. D. 7 Bowes v. Foster. 2 H. & N. 779 ;

I. 27 L. J. 262 Exch. ; Taylor v. Bowers,
8 Moyoe e. Newington, 4 Q- B. D. 82. 1 Q. B. D* 291.

4 1 H^ard, 76 {i) i s* 108, Indian
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contract of sale of goods, obtained by fraud, may be en-

forced or disaffirmed by the party on whom the fraud was
pi*actised; but he cannot disaffirm the contract after the

goods have been resold or pledged to, and passed into

the hands of, a third person who took them in good

faith, for value, and without notice.^ But this is not so

when a party has merely obtained the goods by theft or

other means amounting to an offence, without any contract

of sale to himself; as when he falsely and fraudulently

represents that another person has authorized him to pur-

chase the goods so that there, was no sale at all to the

offender himself.^ Then the original owner may recover the

goods from a third person to whom they have been sold or

pledged, though without notice of the fraud on the real

owner*^ If the property has passed to a third person, and
so the goods cannot be recovered, the first owner may
recover his loss from the party who originally obtained them
from him. But a carrier who conveyed the goods, or an
agent or broker through whose hands they passed, would
not be liable to the first owner, unless such agent had in fact

no principal at the time, and so was not a mere medium
between buyer and seller.^

250 .

B an k-n
bills, &c.

Bank-notes are treated as money or casb, and in

the case of the loss of a bill or note by theft

or accident, if the bill or note be assignable

1

White V. Garden, 10 C. B. 919 ;

Kingsford t?. Merry, 11 Exch. 577 i 26
L. J. 83 Exch. ; Pease v. Gloahec, 12
Jur. N. S. 677 ; 1 Hilliard, 18—24 ; 2

id. 146 ;
Clough v. L. & N. W. Ry. Co.,

L. R. 7 Exch. 35 ;
excep. 8, s. 108, 1. C.

Act ; Attenborough v. St. K. D. Co.,

3 O. P. D. 465 ;
Moyce v. Newington,

4 Q. B. D. 32 ;
Babcock v. Lawson, 4

Q. B. D. 394, and 5 Q. B, D. 284.

2 Kingsford v. Merry, supra ; Hig-
gins t'. Barton, 26 L. J, 842 Exch. $
8. 108, excep. 3, ill, (/. ) I, 0. Act.

3 Hardman v. Booth, 9 Jur. N. 8.
81 ; Lindsay V. Onndy, 2 Q, B. D. 96.
4 S. 108 I. 0. Act ; Fowler v. Hol-

lins, L. R. 7 Q- B. 616, and 7 H. Xu
757 ;

Arnold v. Cheque Bank, 1 0^ P.
D, ^5 ; see infra § 255.

21
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by mere delivery, the thief or finder may confer a title by

transferring it to a person who takes it hma fide, and gives

value, without notice, at the time, of any infirmity of title.^

If taken honestly gross negligence only would not be suffi-

cient to invalidate the title, where value has been given.

But gross negligence may be evidence of malafides though

it is not the same thing.^ The giving less than full value

is some evidence of dishonesty.^ A man who takes only

half a bank-note, takes it necessarily under suspicious cir-

cumstances; and the real owner may recover the half from

any one who withholds it after demand.^ Dishonesty may
be inferred from the circumstances, as the amount of the

note and the occasion on which it was taken or from pay-

ing a check which has been torn to pieces and pasted

together again.® But the owner ought to be prepared to

show that he has done all that could be required on his part

to make known his loss7 If the bill, &c., is transferable by

indorsement, a forged indorsement confers no title, and he

who takes the bill will be guilty of a conversion, if he appro-

priates the bill, or refuses to deliver it upon demand
unless he can show that the owner is estopped by reason of

some neglect of duty in the transaction itself directly ena-

bling the fraud to have been perpetrated upon the holder.^

If a bill, &c., is overdue, the party taking it can have no
better title than the party from whom he takes it.^® A check

is not intended for circulation, but for immediate payment,

1 Miller v. Race, 1 Sm. L. C. 61. 7 Chitty on Bills, 178.

2 Goodman v. Harvey, 4 A. & Ex870. 8 Robarts v. Tucker, 16 Q. B. 560 ;

3 ^phael v. Bank of England, 17 C. Johnson «. Windle, 3 Bing, N. C, 225 ;

B. 171. Chitty on Bills, 272.

4 Byles on Bills, 331 ; Chitty on 9 Arnold v. Cheque Bank, 1 C. P. I>.

Bills, 179. 588 ; Bobbett v. Pinkett, 1 Bxch. D.
5 Snow o. Peacock, 2 C. & F. 221. 368 ; Baxendale v. Bennett, 8 Q. B. D.
6 Scholey v. Ramsbottom, 2 Camp. 525.

485. 10 Chitty on Bills, I53r
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and if taken more than a reasonable time after its date> is

no better than an overdue bill.^

251. Generally, the right to the possession of title-deeds

follows the right to the land
; if A sella land

Title-deeds, &o.
t . .. «

to Jo and gives him forged title-deeds, and
then deposits the real deeds with 0 as security for a loan, B
is entitled to recover the deeds from C.^ As between tenant

for life and vested remainderman, the former, as a general

rule, is entitled to the custody of deeds, but the latter, for

sufficient cause, may sue to have the deeds duly secured, or

for the purpose of inspecting them but a contingent

remainderman is not entitled to inspect the deeds and a

tenant for life may sue a contingent remainderman for the

detention of them.® There is no certain rule as to the custody

of deeds among joint-tenants or co-parceners whoever

obtains possession of them may retain them ; but still, on

proper occasions, the Court will compel their production.^

The person entitled to the beneficial interest in a contract

or security, as a policy of insurance, is entitled to its cus-

tody.® A lessee is entitled to possession of the lease both

during and after the term.^ The obligor of a bond is en-

titled to an acquittance for the money due on the bond, but

not to the possession of the bond itself so the payee of a

note not negotiable is not bound to deliver it up on pay-

ment by the maker.

1 Down V. Hailing, 4 B. & C. 330 ;

Byles on Bills, 144. As to the English
law on crossed cheques, see 39 & 40
Vict. c. 81, and Smitb v. Union Bank,
L. E. 10 Q. B. 9.

2 Newton V. Beck, 3 H. & N. 220 ;

27 L. J. 272 Exch.
3 Lempster v. Pomfret, 20 Beav.

405 ; Sugden’s V. & P. (13th ed.) 369,

871 (n.) ; Tudor’s L. 0. on R. Pro. 54 ;

Loathes v. Leathes, 5 Ch, D. 221 ; Act

I of 1877, 8. 10, ill. (a).

4

Noel V. Ward, 1 Mad. 322.

6

Allwood V. Heywood, 9 Jur. N. S.
108.*

6 Elton V. Elton, 6 Jnr. N. S, 186.

7 Lambert v, Rogers, 2 Mer. 489.
8 Watson v, McLean, E. B.&E. 75.
9 Hall V. Ball, 3 M- & G. 242.
10 Wain V, Bailey, 10 A, & E. 618.
11 Ibid. 616 ; but see Story on P.

Notes, § 106.
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252. The removal of a chattel, independent of any claim

What is a con- ^ trespass, but is not a con-

version. version. But any asportation of a chattel

for the use of a defendant or some third person, is a conver-

sion of it, though the act was done with a good intent, and

the party himself does not thereby get possession of the

chattel,^ because it is an act inconsistent with the general

right of dominion which the owner of the chattel has in it,

who is entitled to the use of it, at all times, and in all

places.^ Hence, the using a thing, as the wearing of a

pearl, without the license of the owner is a conversion

and where a person hnds a thing, and misuses it, it is a

conversion.^ But the mere negligent dealing with goods

by a bailee to whom they have been delivered, is not a con-

version of them, though he may be liable to an action for

the negligence. It is not necessary to constitute a con-

version to show a manual taking of the thing in question

;

nor that the defendant has applied it to bis own or another’s

use; but the assuming the exercise of dominion over it to

the exclusion or in defiance of the plaintiff’s right is a con-

version ; as where a custom-house oflScer illegally stops the

transport of goods.^ Every wilful and wrongful destruction

of, or damage to, a chattel, whereby the owner is deprived

of the use of it in its original state, if done with intent to

take the property therein, or derive benefit therefrom, or to

deprive the owner of the possession or use thereof, is a

conversion; otherwise it will be a trespass.^ Thus, the

taking of wine from a ca|k, and filling the cask up with

1 Hiort V. Bott, L. R. 9 Exch. 89. 619.

2 Fouldes v. Willoughby, 8 M. & W. 4 Mulgmve v. Ogden, Cro. Eliz. 219.
640 ; Hollins v, Fowler, L. R. 7 H. L. 6 Bristol v. Burt, Big. L. C. 389.
757'. 6 Simmons v. Lillyston, 8 Exch*. 443

;

3 Lord Peter v. Heneage, 12 Mod. Big. L. C. on Torts, 441.
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:

water^ is a conversion of the whole.^ The principle seezna

to be that where the act of misappropriation implies an act

of dominion over the whole chattel, it is a conversion of the

whole.^ The merely preventing one in possession of goods

from removing them from one place to another is not a
conversion.^

253. A person in lawful possession of goods may bo

guilty of a conversion of them, by dealing with them

contrary to the orders of the owner, so as to deprive him of

the use or control of them.^ It is not necessary that the

party should deal with the goods as his own ; thus, the

misdelivery of goods by a wharfinger or a carrier, though

by mistake, is a conversion.® But the loss of goods by

a carrier, being only an act of omission, and not of com-

mission, is not a conversion.® Where bills of lading are

given in numbered sets one who takes possession of goods

under an endorsement of one bill without enquiry as to any

prior transfer of any of the other bills, and cannot resist the

legal title of a prior holder of another bill
; but the master

of the ship or his agent acts strictly on his contract if he

delivers the goods to the holder of the bill of lading first

produced to him and is not bound to enquire as to the other

parts, and will not be liable for conversion if he is wrong.

But if be has notice that there has been an assignment of

another part of the bill then he must require the holders to

interplead, or deliver to the one who he thinks has tha

better title, at the peril of being liable for conversion if he

is wrong. As to all other persong the property in the good®

1 Eichardson v. Atkinson, 1 Strange, 4 Syeds v. Hay, 4 T. R. 260.
576. 5 Deverenx v. Barclay, 2 B. & Aid.

2 Big. L. 0. on Torts, 437. 702.
3 England v. Oov^ley, L. E. 8 Exch. 6 Stephenson v. Hart, 4 Bing. 483 {

126, Boss v. Johnson, 5 Bur. 2825.
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passes under the first transfer of one part, any dealing with

the goods under the other parts would then be a conversion. ^

Where the consignor has been imposed upon by a fictitious

person, there is no misdelivery by the carrier if following

the usual course of business, he delivers the goods at the

address indicated.^ Taking the plaintifi^s property by

assignment from another who has no right to dispose of it,

is a conversion.^ So, a wrongful sale of goods is a conver-

sion.^ If the holder of a bill for a specific purpose gets

money on it by discount without authority, this is a conver-

sion of the whole, though he may have received only part of

the money due on it; and the whole amount may be given

as damages.^ But if A is entrusted with a bill to get it dis-

counted, and afterwards misapplies the proceeds, an action

for conversion is not the proper remedy.^ So, where a broker,

who is authorised to sell goods at a certain price, sells them

at an inferior price it is no conversion, though he will be

liable in another form.^

254. When the goods of the plaintiff have not been

^ . wroncrfully taken possession of by the de-

demand and fendant, but have lawfully come into his

hands, there must be a demand and refusal,

before he is liable for a conversion.® The demand and

refusal do not, in themselves, constitute the conversion, but

are only presumptive evidence (which may, therefore, be

rebutted,) of a prior conversion.® A refusal must be proved,

1 Glyn V. E. Dock Co., 6 Q. B, D. 6 Palmer v, Jarmain, 2 M. & W. 282.

475 : 7 App. Cas. 591, 613 ; Sandels v.
^
7 These cases are used as illustra-

Maolean, 11 Q. B. D. 327* tious, hut, it will be observed, are
2 McKean v. Mclver, L. B. 6 Excb. cases between bailor and bailee, or

36. principal and agent.
3 M’Oombie v. Davies, 6 East. 688. 8 Thorogood v. Eobinson, 6 Q. B.
4 Edwards v. Hooper, 11 M. & W. 769.

368. 9 Wilton v. Girdlestone, 5 B, & Aid.
5 Alsager v. Close, 10 M. & W. 676. 847 ; Big. L, C. on Torts, 444.
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and mere excuses for not delivering the goods will not

be sufficient.^ Still the refusal need not be express.^ If a

defendant refuses to deliver except upon conditions which

he has no right to impose^ that is equivalent to an absolute

refusal.^ If the holder of goods improperly refuses to de-

liver them up, until the owner pay or secure a debt which

he owes him, this is a conversion.'* If a plaintiff demands

more than he has a right to, a refusal is not evidence of a

conversion of the smaller quantity to which the plaintiff was

entitled, but which he did not demand.^ So, it is no con-

version, if the goods are not in the possession, and under

the control of the defendant, at the time of the refusal.® If

a person who finds goods, refuses to deliver them to the

owner until he proves his right to them, such refusal is no

evidence of a conversion.^ So, a refusal by a servant to de-

liver up goods he has received from his master, without an

order or authority from the latter, is a qualified, reasonable,

and justifiable refusal.® But if there is no reasonable ground

for doubt to whom the goods should be delivered, it will be

a conversion,® And a refusal on the ground of a claim of

right by another, is evidence of a conversion.^® A bailee can

never be in a better situation than the bailor. If the bailor

has no title, the bailee can have none ;
and the bailee may

be liable for a conversion, if he sets up the title of his bailor

as the ground for refusing the demand of a third person,

the real owner.^^ In such a case there is no conversion as

against the real owner, and therefore limitation does not

1 Severin v. 4 Esp. 156. Alexander v. Southey, 6 B. & Aid.
2 Watkins v. Woolly, Gow, 69. 247-

3 Davies v. Vernon, 6 Q. B. 443. 9 Pillot v. Wilkinson, 10 Jar. N. S,

4 Sharp v, Pratt, 8 0. & P. 34. 991.

5 Abington V Lipscomb, 1 Q. B. 776. 10 Oannce v. Spanton, 7 M. & Gr.

6 Smith V. Young, 1 Camp. 441 ; 963.

Towne v. Lewis, 7 0, B. 608. 11 Wilson v* Ajudertou, 1 B. & Ad.
7 Gunton v. Nurse, 2 B. & B. 449. 450.
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begin to run against him^ until there has been a demand

and refusal. Thus, where B fraudulently got possession of

A^s title-deeds, in 1859, and deposited them as a security

with C who had no notice, and A did not discover this till

1882, limitation did not begin to run against A till a

demand on and refusal by 0. Till then C held them not

against the real owner but against B, and till then there

was no conversion by C as against A.^ A refusal by a

general agent is not evidence of a conversion by the prin-

cipal, without proof of the authority for the particular

refusal.

2

255. The action may be brought against any person who
was a party to the conversion, although the

goods were actually converted by another.^

A corporation is liable for acts done by its

agent in the course of his ordinary duty
;
and it need not

be shown that the conversion was authorised by an instru-

ment under seal.^ A servant is liable in an action for a

conversion though for his master^s benefit;^ this is where,

in accordance with the ordinary rule in torts, he shares in

the tort and is not a mere instrument or medium in the

hands of the wrongdoer; as where a carrier is employed

by a wrongdoer to convey goods stolen or converted by him

from one place to another, the carrier is not liable for a con-

version.® If one partner, tenant-in-common, or joint-tenant,

sells a chattel, not perhaps privately, for that only transfers

his own interest, but in market overt, so as to transfer the

entire property therein, and so destroy the interest of all,

1 Spackman V. Foster, 11 Q. B. D.99. Ad. & E. 626 ; Yarborough v. Bank of
2 Pothonier v. Dawson, Holt. N. P. England, 16 East. 6^

C. 388. 5 Stephens v. Blwell, 4 M. & S. 259.
3 2 Wms, Saund. 47, m- 6 Glyn v. E. Dock Co., 6 Q. B. D.
4 Smith Birmingham G. Co., 1 491 ; ante § 114.
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Defences.

Lien.

or does any aoi wliich operates as a total destruction of the

thing held in common, this will be a conversion for which

the co-tenants may have an action against hiin.^ But one

joint-tenant cannot sue his co-tenant for conversion whilst

the goods are in the co-tenant’s possession.^

256. A frequent defence to an action for conversion, is

the claim to be entitled to retain possession

of the goods under a lien, either general or

particular. But this defence generally arises

where there is a privity of contract between the parties, and

may be better considered hereafter. Another defence, also

arising out of contract, but chiefly of importance in so far as

it affects third persons, may here be noticed; this is the

Bight to stop
riglit of Stoppage in transit.s The right of

m transit. an Unpaid seller to stop goods whilst in

transit, on the insolvency of the buyer, was first introduced

in equity to prevent the injustice of one man’s goods being

used to pay another’s debts. It has not been expressly

decided, but it would seem pretty well settled now that the

exercise of the right only revests the possession, but does

not rescind the contract, or revest the property.^ It is like

a lien, but is not a mere lien ;
it arises out of the original

ownership of the seller,® who can, though, only retain the

goods for the price agreed upon; so that the goods will

remain at the risk of the buyer, and the seller cannot re-sell

them (except under necessity), before the period of credit or

1 Barnardiaton v. Chapman, 4 East.

121 ;
Higgins V, Thomas, 8 Q. B. 908 ;

Mayhew v. Herrick, 7 C. B. 229 ; see

Big. L. C. on Torts, 417—453.
2 Harper v. Godsell, L. K. 5 Q. B.

428.

8 The leading case on this subject is

Lickbarrow v- Mason, 1 Sm. L. O. 758.

See a good summary of the law in 1

Bell's Com. (6th ed,) 119—135.
•4 Wentworth v. Outhwaite, 10 M. &
W, 486 ;

1 Bell's Cora. 184 ; ex p,
Chalmers, L. K. 8 Ch. 289 ;

Kemp v,

Falk, 7 App. Cas. 681 ; and suck is the
apparent result of ss. 106, 107, I' C.
Act.

5 Bloxam v, Sanders, 4 B. & C. 948,
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other reasonable time has expired.^ The consignor, and

not a surety for the price, can alone stop the goods but an

agent abroad, purchasing in his own name, and charging

commission, may stop them and so also, where one has

consigned goods to be sold on the joint account of himself

and the consignee.^ As between the consignor and the

carrier a stoppage in transit puts an end to the prior con-

tract of carriage between them, and a dealing with the

goods by the carrier contrary to the order is a tort.^ To
make a notice of stoppage effective, it must be given to the

person who has immediate custody of the goods, or to the

principal in time to order his agent or servant not to deliver.®

Notice to a shipowner in England imposes a duty on him to

send on with reasonable diligence notice to the master in

India; the notice is not effectual till the master gets it, but

if it arrives before the goods are delivered, that is a good

stoppage.^ An unauthorised stoppage is inoperative, if the

ratification by the seller is after the time when he might

himself have stopped the goods/^

267. Stoppage can only take place whilst the goods are

Transit must be their way
; if they once arrive at the end

continuing. their'journey, aqd come into the actual or

constructive possession of the consignee, there is an end of

the seller^s right. The transit continues as long as the

goods are in the hands of the carrier as such whether he

was appointed by the buyer or seller but if he stores or

1 S. 107, Indian Contract Act. Kemp v. Falk, 7 App. Cas. 685.

2 Siffken v. Wray, 6 East. 371. 8 Bird v. Brown, 4 Exoh, 786 ; but
3 Feise v. Wray, 8 East. 93 ; Tbe see Hutchings v, Nunes, 10 Jur. N. S.

Tigris, 9 Jur. N. S. 361. 109.

4 Newsom v. Thornton, 6 East. 17- 9 Berndston v. Strang, L. E. 3 Ch.
6 Pontifex v. Midland Ry- Co., 8 688 ; Coventry v. Gladstone, L. R. 6

Q. B. D. 27 Eq. 44 ; Fraser v. Witt, id. 7 Eq. 64

;

6 Whitehead v. Anderson, 9 M. & s, 100, I. 0. Act

;

Watson ex p. 6 Ch,
W. 518 ; s. 105, I. O. Act. D. 35 ; Cooper ex p. 11 Ch. t). 78 ;

7 Falk, ex parte 14 Ch. D. 446 ; Rosevear ex p. 11 Ch. D. 560.
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ariranges himself to hold them as agent of the consigneei

though subject to his own lien for freight, then the transit

is at an end.^ If the purchaser refuses to receive the goods,

the transit is not ended.^ If the goods actually were, or

must be regarded as, shipped by the buyer, the transit ends

as soon as the goods are put on board.^ So, generally,

when the goods reach a place where they are to be kept at

the orders of the buyer, although the place be not that of

their ultimate destination.^ So where they have reached the

destination indicated to the vendor, though that is not their

journey's end intended by the vendee, the transit is at an

end if the journey thence to their ultimate destination is a

separate and fresh journey for which the vendee gives

separate orders to his agent.^ It seems that the buyer may
take goods out of the possession of the carrier before their

arrival, and so end the transit; but a mere demand is not

enough, except at the place of consignment.^ Though the

contract with the consignor was to deliver at A, the con-

signee may order the carrier to deliver at a place short as B,

and if he does so the carrier will not be liable to the consign-

or.^ The carrier cannot prolong the transit, at the end of

the journey, by refusing to deliver on demand and tender of

charges f but where the carrier, apart from any special

arrangement, rightly exercises his ordinary right of lien, as

for freight, the transit is not ended, and the consignor's

right to stop being the elder right may be exercised.® Thus

' 1 Kemp V. Falk, 7 App. Cas. 684; 6 Kendall v. Marshall, 11 Q. B. D.
'Nicholls V. Lefevre, 2 Biug. N. O. 83 j 356 ; Miles exp. 16 Q. B, D. 39.

ill, (c) to 8. 100, I. C. Act. C^Whitehead v. Anderson, 9 M. &
2 Bolton V. L- & Y. Ky. Co., L. R.

^ -

Nichol, 6 Bmg. N.
1 0. P. 431 ; ill. (b) to s. 100, 1. C. Act. C. 508.

3 Cowasjee v. Thompson, 5 Moore, 7 Bartlett v. L. N. W. Ry. Co., 8
P. 0. 165 ; Schotsraan v. L. & Y. Ry. Jur. N. 8. 68

Co. , L. R. 2 Ch, 332 ; ill. (d) to s. 100, 8 Bird v. Brown, 4 Exch. 786.
I. 0. Act. 9 Bntler v. Woolcot, 2 N. B, 64 ;
* 4 Wentworth v. Outhwaite, 10 M. & Cooper ex, p. 11 Ch. D, 74 j Kemp v,

W. 436. Falk, 7 App. Cas. 684.
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goods landed at a sufferance wharf with a stop for freight

are still in transit
; and so, generally, if the warehouse man

is the agent of the carrier, and has done nothing by notice

or otherwise, to constitute himself the agent of the buyer.^

There may be a constructive or symbolical taking of posses-

sion at the end of the journey, though there is no removal

by the buyer, as by some act of ownership, as marking

the goods.^ To mark the goods during the journey does

not give a constructive possession f and if goods are in a

warehouse when sold, till the keeper becomes the agent of

the buyer, the goods are constructively in transit.^ ,/But if

the buyer or consignee does not take possession as o#ner, it

is no delivery.^ If the goods are in the warehouse of the

seller who charges the buyer with rent, this is not such a

delivery to the buyer as will prevent the seller's' lien

reviving on the insolvency of the buyer.® But, if A sella

to B, and takes a bill from B which is never paid, and B
re-sells the goods, and gives a delivery order on A who does

not object thereto, then, though C pays B, and B becomes

insolvent, A has only the custody of the goods, and cannot

retain them against C.^ A delivery of part of the goods may,

but does not necessarily, import an intention to deliver the

whole, so as to put an end to the seller's right to stop the

rest.® A delivery of part of the goods is a constructive de-

livery of the whole only where the delivery of the part takes

place in the course of the delivery of the whole, and the

1 Meyerstein v. Barber, L. R, 2 C. P. 6 James v. Griffin, 2 M. & W. 628.

88; Ibid. 661, and 4 H. L. 317 ; Bdirow 6 Grice v. Richardson, 8 App. Gas.

p. 6 Ch. D. 788. 319.

2 Ellis «. Hunt, 8 T. R. 464 ; Storeld 7 Pearson v. Dawson, 27 L. J. 248
Hughes, 14 East, 308 ; 1 Bell’s Com, Q. B. ; ill. (d) to a. 90, I. C. Act.

126. 8 Tanner v. Scovell, 14 M. & W. 28 ;

3 Whitehead V. Anderson, supra. Jones v. Jones, 8 M. fflW.431 ; Cooper
4 Dixon V. Yates, 5 B. & Ad. 813 ; ex paHe 11 OiL D. 76 ; Falk ex parte

ill. (/) to Gu 90, Indian Contract Act. 14 Oh. D. 446.
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taking possession of a part is a constmotive or symbolical

acceptance of the whole.^

268. Genemlly, a second bnyer can be in no better

Bight how de-
position than his immediate seller, but

t®®*^*^* the right of the original seller to stop in

transit may be defeated by an assignment of the bill

of lading to a bond fide purchaser for valne,® Hence, an

assignment to the buyer’s agent will not defeat the seller's

right.^ So the forbearance or release of an antecedent claim

is not a good consideration for the indorsement of a bill of

lading so as to defeat ,the unpaid vendor’s right to stop in

transit.'* So, even a purchaser must have acted fairly and

honestly, and without such notice or knowledge that the sale

ought to be viewed as an act done in fraud of the right to

stop.^ If the buyer pledges the bills, the seller's right is

subject to such bond fide pledge.^ But subject to such

intervening rights, so long as the original journey continues,

a mere sub-sale does not bar the right to stop in transit, and

the first seller may thus intercept the purchase-money due

ou the sub-sale, and so pay himself out of it.^ For this pur-

pose no sale, even if the sale had actually been made with

payment, would put an end to the right of stoppage in tran-

sit, unless there was an indorsement of the bill of lading*

The right is one to be exercised not against the interest of

the purchaser of the goods, but against the goods themselves

1 Bolton li. & Y. By. Oo.) L Q. B. D. 880 j bnt tliere the consider*

G. P. 431 ; s. 92> I. C. Act ; Kemp ation was at least not wholly past t

Falk, 7 App. Cas. 586. any How in India the law is as above.

2 Lickbarrow v. Mason, 1 Sm. L. 0. I Onmiim «. Brown, 9 Bast. 614.

753 ; ss. 101, 102, 1. 0, Act* 6 In re Westzinthns, 5 B. & Ad. 817

1

3 Waring Cox, 1 Camp. 869 ; 1 Spalding e. Ending, 6 Beav. 876 i

Bell’s Com* 129> 108, 1. 0. Act.

4 Rodger v, Comptoir, Ac., L. B. 2 7 Golding and Co., ew. p. 18 Oh* D%
P. 0. 898 ; ill. (h) to s* 108, X. C. Act ; 6^ ; Falk ex» p. 14 Ch. D. 446 ; theft
directly contrary m Leask v. Scott, 2 cates certainly extend the law*
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Apart from an indorsement of the bill of ladings the orig**

inal purchaser can transfer no greater or better right than

he has ; and that is a right subject to a stoppage in transit

in all cases in which the right of stoppage remains in favour

of the original seller of the goods. Hence no agreement to

sellj unless it was made in such a way as to pass the right

of property in the goods sold^ could put an end to the right

to stop them in transit.^ An actual indorsement and de-

livery of the bill of lading is not always essential, if the pro-

perty is transferred in an equivalent manner.^ So, though

goods remain in the possession of the seller^s agent, the

right to stop may be defeated by a constructive delivery to

the buyer; but there is none such where anything remains

to be done by the seller, as if the goods liave to be weigh-

ed.* The state of things at the time of the bill of lading

being endorsed by the consignor affects the right; if a

balance was then due to the consignee, goods shipped to

meet it, are not sold on credit, and there is no right to Btop>

259. Other defences may be pleas denying the plaintiff^s

right of property where plaintiff sues rely-
Other defences. .

-i
• • i ^ i k r

ing on his right only or of possession, or

showing that the detainer was in the exercise of a legal

right consistent with the fact of a right of property being in

the plaintiff, as that what the defendant did was in the exer-

cise of his legal rights as joint-owner with the plaintiff,® or

of some qualified right in the chattels.^ So, a defendant

may justify by showing that he took and detained cattle or

1 Kemp t>. Falk, 7 App. Cas. 577*
682.

2 Davis V, Reynolds, 4 Camp. 267 ; 2

Selw. N. P. 1294 ; this seems still tnae,

see Kemp v. Falk, 7 App. Cas. compar.
ing dictum at p. 578 witk that at p. 682.

3 Harman v. AnderRon,20ampi243i

Abbot on Shipping, 408 ; Hanson s.

Meyer, L. C. on Merc. Law, 505.
4 Vertne v, Jewell, 4 Camp. 81.

5 Butler v. Hobson, 4 Bxng. N, C.
290.

6 Jones v. Brown, 25 L. J. 845 Fxob*
7 Biohards v, 3ymon0, 8 Q« B.
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goods whilst on his land doing damage^ or that his acts were

otherwise necessary at the time to protect himself from

loss.^ If the defendant^ after conversion, re-delivera the

goods, an action will still lie for the original conversion, and

the re-delivery will only go in mitigation of damages.* A
judgment in an action for conversion does not vest the pro-

perty in the goods in the defendant, unless the judgment

has been satisfied and their presumed value thus recovered

as damages.* So in detinue the property is not changed by

execution until there is satisfaction, though this may be

prevented by the bankruptcy of the defendant.^

260 . The tort of trespass or conversion may be com-

mitted under cover of legal process. An

oon”S unTer ^ourt seizing goods under a writ

cover of legal execution, is responsible in damages if he
process.

i i - 7
takes the goods of a wrong party, even

though he is misled by the plaintiff, or acts under a mistake.^

So, he has no right to seize the goods of a stranger in

the possession of the judgment-debtor as the ostensible

owner f but he will be excused if the owner has done any-

thing to mislead him.^ If the plaintiff, or his agent acting

within the scope of his authority, gives directions to the

officer to seize particular goods, the plainti:^ or such agent

may also be liable for the trespass ; but it is not generally

within the authority of a solicitor to indicate what goods

are to be seized, so as to make the plaintiff liable.* An
illegal seizure of goods under void process does not pre«

1 Rea V. Shewardy 2 M. & W. 424 ; 5 Roberts v. Thomas, 6 T. R. 88 $

Aokland v. Lutley, 9 A. & 879. .Tarmain v. Hooper, 7 Scott, N. R. 679-
2 Griffiths V. Owen, 13 M, & W. 63. 6 Dawson v. Wood, 3 Taunt. 256.

3 Brinsmead v. Harrison, L. E. 7 0. 7 Langford v. Foot, 2 M. A Soott,
P. 647 ; bat see ante § 176. 849.

4 Dr^e ex p. 5 Ch. D. 866. 8 Bmith v. Keal, 9 Q. B. D. 840.
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venfc the officer from afterwards executing a legal warrant.^

The subsequent valid seizure is in no wise vitiated by the

previous trespass^ but a dijSerent rule prevails with respect

to an illegal arrest.^ But a judgment-creditor may claim

property which a judgment-debtor has disabled himself

from claiming^ for an estoppel, which would be binding

against the judgment-debtor, in a claim put forward by
him, will not be binding upon the judgment-creditor or the

Court’s officer, who are strangers to the acts of the judg-

ment-debtor,^ A sale of more than sufficient goods to satisfy

the writ will make the officer liable in damages to the

execution-debtor;^ but if goods are let to, and were in the

possession of, the debtor when sold, the officer is not liable

to the owner unless actual damage is shown, for all that is

ever sold is the right, title, and interest of the debtor.^

Section 491 of the Code ot Civil Procedure may be consult-

ed for the remedy of a defendant, where a plaintiff has

improperly procured the attachment of his property before

judgment : but the defendant may elect to bring a separate

suit against the plaintiff for such injury.

260a, In many States of America attachment before

judgment has been expressly enacted. Some of the points

decided under these laws are as follows. By attaching goods

the officer acquires a special property in them, and may sue

a wrongdoer for an injury to them.® If the defendant had

sufficient property to satisfy the plaintiff’s demand, the

officer is liable if he does not attach sufficient property.

^

He must provide for live animals attached, and the fear of

1 Peroival v. Stamp, 9 Excli. 167. 6 Tancred v. Allgood, 28 L. J. 862
2 Hooper v. Lane, 6 H. L. C. 443. Exch.
3 Biohards v, Johnson, 28 L. J. 822 6 2 Hilliard, 241.

Exoh. 7 Id. 243.
4 Batchelor v. Vyse, 4 M. A Sc. 552.
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the expense will not excuse his not retaining them when
attached.^ If upon the representation of the plaintiff he

seize goods of a third person as the goods of the defendant^

and the third person recovers damages from the officer^ the

officer may recover them from the plaintiff, though there

was no fraud in the representation by the plaintiff, or

knowledge of its falsehood.^ But without special orders

from the plaintiff he ought not to attach goods not in the
possession of the defendant : and he is not liable for refus-

ing to attach disputed property unless he is indemnified.^

If he is in doubt, he should insist on the plaintiff showing
the goods to him, and on his being indemnified.^ To render
an officer liable for attaching the goods of a third party,

there should be notice, and a demand and refusal to re-

deliver.* An attachment does not change the ownership of

the property. The officer is the agent of both parties, and
may be liable to either. But a loss without the neglect of

the officer or plaintiff, must fall on the defendant
; but a

plaintiff is not jointly liable with the officer for any wrong
by the officer, unless he participated in it, or ratified it.®

There may be several successive attachments of the same
property, and the officer may be liable to any attaching
creditor suffering loss from his default.^ If the officer can
show that the plaintiff would have derived no benefit from
an attachment if he had made it, the plaintiff will be
entitled to nominal damages only.®

261. A tort very analogous to conversion is the deten-

1 2 HUliard, 244. 5 2 Hilliard, 249.
2 Id. 248; and see Huxnplires «. 6 Id. 251.

^ 266 i and see Big. L. 0. 441.
3 2 Hilliard, 8 Id. 261.
4 Id. 249.
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Tobtbtdsten* adverse withholding of the goods of

another. The remedy in English law is an

action of detioae. It lies for the specifio recovery of chattels

wrongfully detained from the person entitled to the posses-

sion of them^ and also for the damages occasioned by the

wrongful detainer. The defendant had^ or was assumed to

have, come lawfully into possession, as by delivery or find-

ing;^ but as the gist of the action is the wrongful detention

of goods, it is, in substance, and is now in form, an action

for a wrong independent of contract;^ and the true cause

of action being the wrongful detention, it is immaterial

whether the goods were obtained by defendant, by lawful

means, as by a bailment or finding, or by a wrongful act, as

a trespass or conversion.^ The injury complained of is not

the taking, nor the misuse and appropriation of the goods,

but only the detention. The plaintiff must, as in conversion,

have a special or general property, and a right to the

immediate possession.^ As the object is to recover the

specific goods, they must be ascertained and capable of

identification, and the nature of the things must continue

without alteration; the action will not lie for a sum of

money or a quantity of grain, unless they be specifically

distinguished from other property of the same kind, as by

being placed in a bag or sack.^

2fi2. The usual evidence of the detention is, that the

When the action defendant, having the possession of, or con-r

trol over, the goods does not deliver them to

the plaintiff when demanded.^ Where a railway company

1 See old form of declaration in

Stephen on PI. (5th ed.) 88.

2 Broadbent t>. Ledward, 11 Ad. & E.
209 j Bryant v* Herbert, 8 0. P. D.
‘19.

8 I Chit. PI. (7th ed.) 137 ; BnUen

and Leake, 185 ; Bryant ir. Herbert,
supra.

4 Bnllen and Leake, 185 ; Act I of
1877, 88. 10, 11.

6 1 Selw. N. P.661.
6 Jones v. Dowle, 9 M. d; W. 19.
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detains cattle nnder a mistaken claim for carriage^ they will

be liable for such detention and consequent barm to tbe

cattle, though carried under a condition against liability for

loss, detention, or injury in the carriage of them, as such

refusal was unconnected with their transport*^ Where the

property has passed on a sale with payment or on credit, and

the seller keeps the goods bought, detinue will lie.^ So, it

may be brought for the title-deeds of a real estate ; and the

proper party to sue in such a case, is the person entitled to

the legal interest in the estate.^ The receiver of letters has

such a property in the paper on which they are written, as

that he may maintain detinue against the sender if, by any

means, the letters get back into the possession of the latter.^

A person having in his possession the goods of another,

whom he knows to be the owner, has no right to detain

them until he has a written receipt for them.® The action

does not lie against one who never had possession of the

chattel, but it does against one who once bad, but has

improperly parted with the possession of it it is no defence

that the defendant having had possession of the plaintiff's

goods, has wrongfully sold them, or carelessly lost thera.^

The judgment should be that the plaintiff recover the goods,

or their value, together with damages and costs
; this may

be by a decree framed under Section 208 of the Code of Civil

Procedure. The damages are in general merely nominal

;

but the value of the goods detained should be found, and
special damages for tbe detention may be given if proved.®

1 Gordon V, G. W. Ry. Co,, 8 Q. B, 5^ Barnett v. Crystal P. Co., 2 P. &
D- 44. F. 443.

2 Bnl. N. P, 2, 60 5 Bateman «. El- 6 Jones t>. Dowle, 9 M. & W. 39.
man, Cro. Eliz. 867. 7 Reeve v. Palmer, 27 L. J, 827 0.
8 See ante § 251 ; Act I of 1877, P. ; 28 L. J. 168 C. P. : Goodman

s. 10, ill. (a). Boycott, 8 Jnr. N. 8. 763.
4 Oliver Oliver, 8 Jnr. N, S. 512 ; 8 Phillips v: Jones, 16 Q. B. 869 i

Act I of 1677t 8* 10, ill. (c). Crossdeld v. Bncb, 8 l^oh. X69.
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From the alternative character of the judgment, the pro-

perty in the goods detained does not vest in the defendant,

till the plaintiff has signified his election to abandon it by
issuing execution for the value, instead of resorting to the

meana for Compelling a delivery provided by Section 259 of

the Code of Civil Procedure.^

263. The preceding torts to personal property belong,

in regard to their nature, to the first class,

msTBEss—h o w inasmuch as the tort consists in the invasion

^ general right; the next instances of

torts to be considered will be the analogous

torts of wrongful distress, either of cattle, &c., taken dam-
age feasant, or of the chattels of the tenant by the landlord.

Both are peculiar, in that the wrong consists in a breach of

duty by the excessive or wrongful exercise of a right; and,

therefore, both may be said to belong to the other classes

of torts in which the tort is constituted by the breach of a

duty ; the former, as it consists of the abuse of a public

right, available against all, and existing at common law or

by express enactment, may be ranked as a tort of the second

class by the breach of a public duty ; the latter consists of

the abuse of a private right existing by express law, but

limited as to those who are affected by it, as it is consequent

upon a relation by contract; and thus it falls within the

third class of torts by breach of a private duty.

264. Act 1 of 1871 contains special provisions regarding

Wrongful impounding of cattle taken trespassing

distrees— damage and doing damage. This is a special and
{0£L8fLQ^

*

summary remedy, nnd when taken advantage

of, the provisions of the law must be strictly followed.

The ordinary civil remedy for the trespass is not hereby

1 Drake ex p.b Ch. D. 866i ante § 259.
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taken away, and on the other hand, the remedy for a

wrongful distress need not, it would seem, be limited to

that given by the Act ; the terms of s. 20 are permissive

only, giving a summary remedy before a Magistrate, bat

only within a very limited time and to a very limited

amount; and there are no words to take away the ordinary

civil remedy which necessarily exists for the trespass involv.

ed in every wrongful distress ;
and the injury might clearly

be often such that the magisterial remedy would be either

wholly inadequate, or else unavailable from the lapse of the

ten days from the date of the wrongful seizure.^ By the

English law every occupier of land has a right to seize

animals and chattels trespassing upon and doing damage to

his land, and to detain them till he is tendered or paid a

fair compensation for the damage;^ but the distress must

be taken at the time the damage is done
;

if the cattle have

been driven, or have escaped off the land before they are

seized, there is an end of the power to distrain;® and it ia

the same by the Indian Act, except only when a person has

wilfully caused the cattle to trespass.^ It seems that the

Roman law did not allow of this detention or impounding

of cattle, but merely gave an action for the damage® It

may be doubted if the right would be held to exist in India

except under express law. Its exercise must, it is to be

presumed, be subject to similar rules as to what constitutes a

wrongful distress, as have been recognized by the English

law.

265. If the owner of lands* adjoining a highway, ifi

1 A TulinR to the contrary in 2 G. L. 4 Act I of 1871, as. 10, 26 ; Penal 0.
B. 844 seems clearly erroneous. s. 425.

2 1 Inst. 142 a, 161 a. 5 Domat, B. 2, T. 8, s. 2, preamble.
8 Selw. N. P. 679.
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bound, by espresa law or prescription, to

fence against the highway, and neglects

to do so, and cattle, whilst passing along

the highway under the care of the owner or bis servants,

stray therefrom into the adjoining land, and do damage

there, the owner of such adjoining land, who has brought

the mischief upon himself by neglecting to fence, has

no right to distrain the cattle, unless they are abandoned

or left there by the owner or his servants an unreasonable

time.^ So, if a man has an outer and an inner field,

and he is bound to fence the outer field, he cannot^distraiu

cattle which, having come upon the outer field through a

defect in the fence, afterwards break through the sufficient

fence of the inner field.^ If a man, having tempting crops,

will not take the ordinary means people do of fencing their

land from the public highway, and cattle stray upon the

crops, it is enough if the drovers take steps, as soon as they

reasonably can, to drive off the cattle, and the owner of the

field cannot instantly seize the cattle.^ But if the owner of

the cattle has entrusted the cattle to incompetent boys, or an

insufficient number of drovers, he is himself in default, and

his cattle may be seized, though the owner of the land was

bound to fence against the highway. When cattle are

being driven along a road, they are lawfully using it; and

horses grazing on the side of a road, but under the charge

and efficient control of a man are not to be deemed as

wandering or straying on the road.^ But if cattle have

strayed into the high road, and have passed therefrom into

an adjoining field, they may be distrained, though the owner

1 Goodwyn v. Cheveley, 28 L. J. 298 3 Goodwyn v. Cheveley, sapra.
Exob. ; eee ante § 170. 4 Morris v. Jeffries, L. B. 1 Q, B.

2 Singleton v» Williamson, 8 Jur. N. 261.
S. 60.
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of tbe field was bound to fence
;
because the cattle were

wrongfully on tbe road^ and tbe owner of the field is not

bound to fence against trespassers.^

266. The right of the owner or occupier of land to seize

Cattle &o in
detain animals and chattels trespassing

aotnal ase at the upon and doing damage to bis land^ is

restricted to such animals and chattels as are

not in the actual possession and use^ and under the personal

care, of some human being.^ If a man rides upon my crops,

I cannot take his horse damage feasant, for that would lead

to a breach of the peace neither can I take a horse and

cart away from a man who is actually driving it, nor a

horse or a dog which a man is leading by a rope, nor any

animal which is under the immediate control of the owner.**

267. By the English law, if one comes to distrain beasts

Tender of com- dauiage feasant, and before tbe distress

pensation. Owner of the beasts tenders sufiioient

amends, and tbe distrainor refuses it, the latter becomes a

wrongdoer if he then distrains. Tender before the distress

makes the distress tortious. Teuder after the distress

makes the detainer, and not the taking, wrongful. A
tender of sufiBcient amends after impounding has been said

to be too late;^ but if all expenses are also tendered, it ought

not to be so, but should make any subsequeut sale illegal.®

It is for the owner of the cattle to take care that he tenders

a sufficient amount ; otherwise be cannot complain of the

refusal, or of an exorbitant demand for compensation.^

1 Dovaston v. Payne, 2 Sm. L. C. 5 Six Carpenters’ Case, 1 Sm. L. 0.
142. 143 ; Singleton v, Williamson, 8 Jar.

2 Simpson v. Hartopp, 1 Sm. L. 0. K. S. 157-

450. 6 Johnson «. Upham, 28 L. J. 252
8 Story Bobinson, 6 T. B. 138. Q. B-
4 Field v, Adames, 12 A, & fi. 649, 7 GuIUver v, Coiem, 1 C« B. 788.
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There is a wide distinction between a public and a private

pound ; the cattle^ when in a public pounds are in the custody

of the law^ and a tender to the distrainor is then too late

;

it is for the owner to take the proper steps to release his

cattle from legal custody, and the distrainor is not bound to

act. But the cattle, when in a private pound, are in the

custody of the distminor, and a suiKcient tender will then

make the detention wrongful, and any extortionate demand
paid for the release may be recovered in a suit.^

268. By the Roman law, and it should be so by every

^ law, he who takes or drives out the cattle
Damage done to r i • 3

cattle, &o., die- 01 another person teeding on his ground or
trained.

doing any other damage, is responsible for

any violence doing hurt to the cattle, or for driving them in

any other manner than he would his own
;
and if he causes

any damage to the cattle, he is bound to make it good.^ In

England, if the usual pound is in an obviously unfit state,

he is liable for any damage if he pounds the cattle there

;

he ought to find another proper pound.® But by the Indian

Act, the cattle must be taken to the public pound within

a reasonable time, and it would seem that the pound-keeper

would be the party liable for damage from the state of the

pound.

269. A public pound-keeper will not be liable for any

Liability of a Precedent tortious act in taking the cattle,

pound-keeper. Qf 'vvhich he could know nothing. He is

bound to take and keep whatever is brought to him, at the

peril of the person who brings it, without any judgment,

direction, examination, or warrant; and if the things have

been wrongfully taken, the person bringing them to the

1 Qreen v. Duckett, 11 Q. B. D. 275. ]
eee L. C. on Torts, 492.

3 Domat, Bi 2, T. 8, s, 2, art. 4 1 1 3 Wilder v, Speer» 3 A» & E, 47*
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pound, and not tbe pound-keeper, is responsible for the

wrong.^

270. The right of a landlord to distrain the goods of hia

Wrongfta dis- tenant upon the demised premises, in default

treas for rent. Qf the payment of rent, is a right existingf

by the common or unwritten law of England 5 but it is not a

right recognised by universal law
;
and in England its origin

is clearly traceable to special feudal rights and duties, the

power having always attended the fealty.* The exercise of

the right has since been defined and controlled by express

enactments in England
;
and in India, wherever the right

exists at all, it is similarly regulated, as, for instance, in the

Madras Presidency by the local Act 8 of 1866. The proper

enactment must be specially consulted to determine whether

a particular distress is wrongful or otherwise; where the

right is created by express law, its exercise must be in all

respects strictly in accordance therewith
;
otherwise the

distrainor will be a wrongdoer, and will be liable as an

ordinary trespasser.

271. The next class of torts to be considered is where the

tort consists of a breach of private duty
Torts aeisino

. . .

^

OUT OF BAIL- arising out of the relation created by a con-
urnts. • . .

tract between the parties, this comprises the

numerous class of contracts termed bailments, and as the

nature and extent of the duties of the parties towards each

other vary considerably, it will be convenient to take the

different kinds of bailments separately. Breaches of such

duties seem to be at least quasi^elicts, if not perhaps more

accurately delicts or torts. In quasi- contract the promi*

nent idea is advantage derived by the obligor; in quasi*

1 Badkia v. Powell, Oowi^. 476 ; 1 I 2 1 Beeve*0 Hi»t. 82, 174 5 Oo% Litt»
Selw, N. F. 686. 1 160, b.
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delicts it is damage suffered by the obligee. Incidents in

which^ apart from actual contract^ a service has been

rendered by the obligee are quasi-contracts; all other

incidents, quasi-delicts. Wherever there has been, in res-

pect of a duty arising out of a juridical relation, neg-

ligence or intention, immediate or remote, on the part

of the obligor, there is a genuine delict, or as we call it a

tort.^ But as to bailments in general it may be premised,

Bailmenfca de. ^ bailment is a delivery of a thing
fined and classed, trust for some special object or purpose,

and upon a contract, express or implied, to conform to

the object or purpose of the trnst.^ The re-delivery is gene-

rally, but not always, part of the contract
;
thus, the con-

signment of goods to an agent or factor for sale is a bail-

ment, but no re-delivery is contemplated.^ Bailments are

properly divisible into three kinds : (1) Those in which the

trust is exclusively for the benefit of the bailor, or of a third

person. (2) Those in which the trust is exclusively for the

benefit of the bailee
;
and, (3) Those in which the trust is for

the benefit of both parties, or of both or one of them and a

third party. The first embraces deposits and mandates ; the

second, gratuitous loans for use
; and the third, pledges or

pawns, and hiring, or letting to hire.^

272. The liability of the bailee to the bailor varies with

the kind of bailment. In the first class tbe

Contract being gratnitous on the part of the

bailee, his promise is not supported by
a legal consideration, and its performance is,

therefore, not enforceable, so long as nothing has been

1 See 8 Anetin’e Juris. 186; Poste*s tiona ; s. 148, Indian Contract Act.
Oains, 888 ; ante § 7&. 8 Story on Bailments, 2 (n.)

2 Story on Bailments, 2 ;
the refer- 4 Id. 8.

enoes to Story’s works are to the seo-
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done ; but if the bailee ouoe enters upon the trnsti and takes

the goods into his possession^ then he will be liable for any

damage from the ill-performance of hia contract; the con-

fidence inducing another to trust him with his goods^ is a

sufGicient legal consideration to support an action for a

breach of duty.^ In other words, the rule is, that, in

gratuitous contracts, an action will lie for misfeasance, but

not for mere non-feasance.^ The breach of duty consists in

negligence, that is, the absence of diligence. What is

Diligence, what diligence is more a matter of fact, than of

law
;
and in difierent countries the standard

is necessarily variable with respect to the facts, although it

may be uniform with respect to the principle.^ It has to be

judged of by the actual state of society, the habits of

business, the general usages of life, and the dangers, as well

as the institutions, peculiar to the age. The same precau-

tions may not be needed in a quiet country-place as in a

crowded city, or during a period of lawlessness. So, the

usual practice of the place or business may indicate the

caution usually found to be, and considered necessary. So,

the nature and value of the objects of the bailment affect

the liability ; a man would not be expected to take the same

care of a bale of cotton as of a box of diamonds, or other

jewelry.^

273. The Indian Contract Act in Section 151 provides

that in all cases of bailments, the bailee is bound to take as

much care of the goods bailed to him as a man of ordinary

prudence would, under similar circumstances, take of hia

own goods of the same bulk, quality and value as the goods

bailed. By English law the negligence inducing liability

1 Coggs V. Bernard, 1 Sra. L. 0, I 8 Story on Bailments, 11.

199 is tne leading case on Bailments.
|

4 Id. 13—15.
Si fifcnrv on Builmoufji- 9. I
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bas been said to vary with the kind of bailment^ and the

attempt to define the several degrees of diligence has led to

_ . mach discussion.^ There have been said to
Degreea of dih-

ffence and negU- be three degrees of diligence, namely, exact,

ordinary, and slight. So there are said to be

three degrees of negligence, namely, gross, ordinary, and

slight. Ordinary diligence is then the use of such precau-

tions only, as persons of average prudence would employ,

having respect to the time, place, and object of the care.

But the omission of such ordinary precautions would not be

ordinary, but gross, negligence. The use of every possible

precaution, or of more than the ordinary precautions, is

exact diligence, and the omission of some such diligence is

slight negligence. The general rule arrived at may be thus

stated, namely, that in the third class of bailments, which

are equally for the benefit of both parties, ordinary diligence

is exacted of the bailee, and the omission of any of the ordi-

nary precautions induces liability ; but there are some

special exceptions in this class, in which exact diligence is

required. In the first class of bailments, which ai’e for the

benefit of the bailor alone, the burden on the bailee is less

;

he is said to be bound only to slight diligence, and liable

for gross negligence ; the rule means, that he is not expected

to be so scrupulously exact as to use all ordinary precau-

tions (for this would be requiring of him ordinary diligence),

but still he is not excused for a total neglect of them,

lu the second class of bailments, which are for the benefit of

the bailee alone, he is bound to exact diligence, and liable

for slight negligence
;
as he alone takes the benefit, he ought

to use more than ordinary precautions, and be liable for a

1 On this discussion, sec Story on Co., L. R. 1 O. P. 612, Austin’s Juris.

Bnilmeuts, 16—21 and. 670 and the cases Lee. XX, and Poste’s Gains, 395.

in the notea ; see also Grill v. O., &c.
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loss which, by the use o£ any precaution, might have been

avoided.^ The Indian Contract Act, it has been *seen, ia

terms simply requires the same degree of diligence in all

bailments, and defines only diligence. But this attempt to

provide a measure of diligence common to all cases practi-

cally leaves the matter where it was. To erect as the test of

diligence the standard of a man of ordinary prudence under

similar circumstances is really to leave the matter wholly at

large; for an injurious act cannot of itself be said to be

negligent or not, hut only with reference to a breach of duty,

and the question is what is the duty ? and what kind of care

was in fact exercised ? We thus only get back in each

case to the question, what degree of prudence was, in the

circumstances given, ordinary prudence ? This, in other

words, is, what degree of diligence does the law exact

274. Asa general rule, bailees are not responsible for

Loss by accident inevitable accident, as by light-

er force. ning, perils of the seas, sudden death or

illness, or irresistible force, as the inroads of hostile armies^

&c. ; robbery, as distinguished from theft, is such irresisti-

ble force as to loss by theft, the liability depends upon
the circumstances of each case ; it may, or may not, be

evidence of negligence by the bailee ; bub there is no
presumption either way from the mere fact of theffc.^ So,

Contract as to generally, the ordinary responsibility of the
liability. bailee may be diminished or enlarged by ^

special contract
;
but it is never allowed for a bailee to con-*

tract nob to be liable for loss fjom his own fraud.* In a

Rights in a confu. confusion of property, it seems, that where
of property. mixture of the goods was by consent

1 story on Bailments, 23.

2 See Horace Smith on Negligence,
IL

8 Story on B., 25, 26, 36, 87.
4 Id. 27, 35, 88, 89.
.«> Id. .<12 • a. I.fia. T. C. Ant-
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Deposit,

or by mere accident^ tbe bailor and bailee will have a

common property in the mixture produced ; where it was

wilful or negligent^ if the goods of each can still be identi-

fiedj or if^ though not separable^ they remain of the same

nature and value^ so that a division can be made, tbe

rights of each remain unaltered, the bailee being liable

for any incidental loss ; otherwise, the bailee who caused

the confusion, must bear the whole loss.^ These are gene-

ral rules to which, it will be found, there are some excep-

tions as to particular kinds of bailments.

275. A deposit is a naked bailment of goods to be

kept without reward, and returned when
required, either to the bailor or another,

according to the original purpose,^ A deposit may be

necessary, as in the case of fire or other calamity ; or volun^

tary, that is, consequent upon the contract of the parties

;

or involuntary, that is, without the act or assent of the

bailor, as where timber is carried by a flood on to the land

of another.® The Roman law also distinguished simple

deposits from sequestrations, where one or more, having

adverse interests, make a deposit, and tbe bailee is a mere

stake-holder. Sequestrations are either conventional, that

is, by agreement, or judicial, that is, by the order of a

Gourt ; in the former, the liability of the depositary is the

same as ordinarily ; in the latter, if compensation is paid

to him, he is in the position of one who has the custody of

goods for hire.^ A deposit proper differs from a mutuum,

where not the identical thing, bub another, the same in

kind and value, is to be returned.®

1 Story on Bailments, 40, 2 Bl. Com.
405 ; Sapton v. White, 15 Yes. 482 : 1
HUliard, 550 ; ss. 155, 156, 157« Indian
Contract Act.

2 Story on Bailments, 41.

8 Id. 41, 44 a.

4 Id. 45, 46.

5 Id. 47.
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276. The subjeot-matter of a deposit is^ by English law,

confined to tnoveable property ;
but title-

Subjeot-maUer.
evidences o£ debts, and choses in

Title of bailor- action are included.^ It is suflBicient if the

bailor has a special property in, or lawful

possession of, the subject; and be need not have an abso*

late title ;
be may even bold by wrong as against the real

owner, and yet make a deposit.^ The right owner may, of

coarse, recover the deposit from the bailee, and so if the

bailee turns out to be the owner, he may retain it.® The

Eisentiala of a essentials of a deposit are, (1) a delivery^

deposit. actual or constructive, as with the privity

and approbation of the bailor;'* (2) a proper intent, that is,

of keeping for the owner
;
another purpose will change the

nature of the contract;® (8) the custody must be gratui-

tous (4) the bailee must ordinarily be some other than the

owner; but a bailor having a special property in the goods,

might make a good deposit of them with the owner (5)

voluntary consent of both parties
; a real mistake as to the

contract, but not a mere mistake as to quantity or quality,

will vitiate the transaction (6) a voluntary undertaking by

the bailee, as with his knowledge and assent; this may
sometimes be assumed.^

277. The first duty of the bailee is to keep the deposit

Duty of bailee '^itb reasonable carp; he is bound to use
ae to care. <Jegree of care defined in Section 151

I. 0. Act. In the Roman law (where gross negligence and

fraud were deemed equivalent), if the bailee kept the goods

as he kept his own, he was noS liable, as the idea of fraud

1 Story on Bailments, 51.

2 Id. 62.

3 Id. 53.

4 Id. 55 ; s. 149, 1. C. Act.
K fid.

6 Story on Bailments, 57
7 Id. 68.

8 Id. 59.

9 Id .60.
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was rebutted. But it is not so by the English law
;
gross

negligence may be presumptive of fraud, but the bailee will

be liable for the former, though there is no room to presume

the latter. Still the character of the bailee may be im-

portant, as where the bailor knew he was an habitual

drunkard, grossly careless, of weak intellect, &c. But the

effect of this is to raise a special contract, not to vary the

above rule
;
so that if there was no such knowledge, the

bailee will be liable.^ Though there is a distinction between

a gratuitous contract to keep or carry goods, and one to

keep or carry them safely, the distinction is as to a contract

of actual insurance of safety, and one to take due care for

their safety. In the latter sense, an obligation to keep

or carry seems to include an obligation to keep or carry

safely.^ It is now settled that loss by theft is not conclu-

sive of want of ordinary diligence.^ An assent to keep in a

particular place, does not relieve from gross negligence in

so keeping there.^

278. Where the contents of a box, &c., are unknown to

^ ,
the bailee, the rule has settled down thus,

Eule where
. i i » n

conbenta are not (1) if there was a general knowledge that

the contents were valuables, care due to

such must be used ; (2) if no such knowledge, then the care

due to articles of common value
; (3) if there was wilful

concealment of value in order to induce the bailee to accept

the deposit, then, on loss by negligence, he is liable only

for the box, and not for the contents.® The general rule as

to the diligence to be used may be varied by a special con-

tract;® where the bailee made the offer to keep, it has been

1 Story on Bailments, 62—68. 3 Story on Bailments, 73.

2 Collett London Ry. Co., 16Q. B. 4 Id. 74.

984 ; Coggs Bernard, T Sm. L, 0. 5 Id. 75—78.

199 ; Story on Bailments, 69, 72. 6 Id, 79 ; s. 152, I. C. Act.
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thought that greater diligence is required ; but such a rule

does not appear satisfactory

279 . lo necessary deposits the law does not vary the

responsibility of the bailee.^ In involuntary

IttuUr^y deposits^'
deposits the law is unsettled

;
probably

the owner of the land will have the same

responsibility as the finder of goods. If the deposit was

from inevitable causes, as the force of the elements, then

the owner may enter and remove his goods, doing as little

damage as may be-; but if it was from his own negligence,

then, without leave asked it would be a trespass for him to

enter; and when goods so come upon the land of another,

the owner will be liable for the trespass; and even in the

former case, if after due notice he neglects to remove his

goods. An improper refusal by the owner of the land

would be a conversion of the goods.^ With regard to the

finder of property, the better opinion now is, that he is

not bound to take charge of the goods, but if he does so,

he has the same responsibility as an ordinary depositary.^

Money deposited in a bank is generally a mutuum or

irregular deposit, as the identical coin is not to be return-

ed;^ but there may be a regular deposit of coin, and where

such a deposit had been kept with due diligence, but bad

beeu embezzled by the cashier, the bank was held not liable,

as there had been no gross negligence in the keeping.®

Bankers who are gratuitous bailees for safe custody of the

securities deposited by their customers, are only liable for

the want of that ordinary dilige^nce which men of common

prudence generally exercise in their own affairs.^

1 story on Bailments, 81, 82.

2 Id 83.

3 Id. 83 a.
, , «

4 Id. 85~'"B7 j Isfiac v. 0*arke, 2

5 Story on Bailments, 84.

6 Id. 88 ;
Foster v. Essex Bank, 17

Mass, E. 479 ;
2 Hilliard, 356.

7 Gibliu V. McMullen, L. R. 2 P. 0.
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280.

Generally, a bailee may not nse ibe thing de-

posited ; but if it is necessary for its preser-

poflrby boU^.^^ vation, he mast do so, as to milk a cow, exer-

cise a horse. The test is, can the consent

of the owner be implied ? if it is for the benefit of the thing,

then of course ; but if valuables be locked up, then no, for

the use may subject them to perils
; so if books be left open,

then consent to use them may be implied, but not if they are

very valuable ; so paintings may be used for ornament in a

private room, but not for general parade.^ The depositary

of a will is not (as under the Boman law), liable for reveal-

ing its contents, unless positive damage results.^

281. It seems more correct to say that a depositary has a

possessory interest, rather than a special pro-

«iurywLlT‘ deposited As against

a mere wrongdoer, he may have an action

for conversion as well as trespass
; but the bailor, as well

as the bailee, may sue such wrongdoer, and a recovery of

damages by either will be a bar to a suit by the other

282. The second duty of the depositary is to return the

^ ^ f •]

deposit without demand wlien the time or

to return the de- the purpose of the bailment is at an end

;

**^®**^‘ but iu many cases it is the request of the

bailor that ends the bailment. The identical thing must be

returned, and any increase or profits along with it.® Gene-

rally, the return iimst be made to the bailor; but where the

bailor had no title, the real owner may recover, for the bailee

cannot be iu a better situation than his bailor.® But if A

1 story on Bailments, 89—^92.

2 Id. 92.

8 Id. 98—98 i
; Giles v. Grover, 6

Bligb. 277, 452.

4 Story on Bailments, 94, 95, s. 180 ;

I. 0. Act.
6 Id. 99 ; 88. 160, 163, 1. O. Act.
6 Id. 102, 108 i s. 167, 1. 0. Act.
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bails goods to B to be delivered to C, unless there is a dear

undertaking of B with C, and not a mere receipt by B^ C
can have no action against B ; for instance^ a remittance of

money to a banker with directions to pay a third person^

there must be an assent to do so^ and a receipt is not snffi*

cient.^ Where the first bailee has bailed to a second, the

bailor may demand and recover from either, but a delivery

by the second bailee will bar an action against the first.*

On a bailment by a servant, without notice, there may
generally be a re-delivery to the servant.* Where the

bailment was in a special character, and the trust has ter-

minated, the delivery should be to the real owner; for

instance, deposit by a guardian, and the ward has since come
of age, the delivery should be to him : so, where a third

person by forfeiture, &c. has succeeded to the property.*

Where two persons claim adversely without any privity

between them (as there is between bailor and first bailee),

the bailee will deliver to either at his peril
; and, unless he

can compel them to interplead, it is safer to deliver to one

of them on being indemnified.^ Where there has been a

joint deposit by two or more joint owners, (and not merely

where there is a joint interest of two or more in the deposit),

the return may be made to any one without the consent of

all where there are joint depositaries, each is liable for

the restitution of the whole deposit.^ The limitation of the

right of action against the bailee runs from the termination

of the bailment, and not from the date of any prior conver-

sion of the thing bailed.*

1 Story on Bailments, 163 ; Baron v. 6 8. 166, 1. 0. Act

;

the English law
Hnaband. 4 £. & Ad. 612. is otherwise, Brandaon v. Scott, 7 E. A

2 Id. 105. B. 234 ; Story on B , 114, 115.
8 Id. 106, 108. 7 Story on Bailments, il6.
4 Id. 109. 8 Willson v. Verity, L. R. 6 0. Pi.
6 Id. 110-113. 206.
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Charges.

283. Ordinarily the place for restitution is the place of

Place and time deposit, unless otherwise agreed
; if the

of restitution. goods are kept at the depositary's residence,

then there, or if there is a choice of places, the choice will

rest with the depositary.^ The time for restitution is im-

mediately on the expiration of the time or the accomplish*

ment of the purpose of the bailment, or on demand; bub

this assumes that the demand is made at a reasonable time,

and also that a reasonable period is allowed for delivery.^

Generally, the bailee is entitled to recover all necessary

expenses incurred by him, and by the B|Oman

aud French laws he has a particular lien

therefor.^ In involuntary deposits, and by finding, the bailee

has not, by the English common law, any lien for expenses

incurred, but he may sue to recover them
;
by the Indian

law he has a lien but may not sue to recover them, though

he may after a time sell vendible things when perishable, or

wheu the expenses amount to two-thirds of their valne.^ If

a specific reward is offered to any finder, then he may sue

for the same, and he has a particular lien therefor; but

nob if it is a mere general offer, as of a liberal reward.^^^

After an improper refusal to deliver, the

property is at the absolute risk of the bailee,

however it may perish or be damaged
; and be is also liable

to pay interest, or make other compensation for the detention

of the property.^

284. The next bailment belongs to the same class, and

Kefusal.

1 Story on Bailments, 117, 118. 5 Story on B., 121a, 621a ; see Tamer
2 Id, 107, 119, 120 ;

s. 160, 1. 0. Act. <o. Walker, L. R. 2 Q. B. 801 on giving
3 Id. 121 ; 88. 168, 170, 1. 0. Act. information entitling to a reward.
4 Nicholson r. Chapman, 2 H. Bl. 6 Story on Bailments^ 122,

254 ; SB. 168, 169, I. O. Act ; see also s. 161* I. 0. Act.
Act I of 1877, 8. 10, ill. (d).
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.. ia called a mandate : it ia a bailment of per-
AIfT)ATlC

*

Bonal property, aa to which the bailee en-

gages to do some act withoat reward, as to carry or do any

work upon goods.^ The Boman law allowed of a mandate

of an act to be done upon real property; and some laws

rank as a mandate an undertaking to do an act, without

any delivery of property, as to buy stock, &o, ; but our law

would class the former as a special undertaking, and the

latter as an act of agency.^ The essentials are, (1) a proper

act as the subject-matter of the mandate; it must have

regard to something that is to be done, and not that ia

already done ; the thing to be done must be certain, and of

such a nature that it will be the act of the mandator through

the mandatary
; and it must not be vain or absurd, or one

that concerns only the interest of the mandatary alone, but

it should be for the interest of the mandator alone, or for

the joint interest of both parties, or for the interest of a

third person (the act being one for which the mandator
would be liable if not done), or for the joint interest of

such third person, and of either the mandator or the man-
datary.^ The mandatary has the same possessory interest

as a depositary, in the chattel the object of the act ; he has

also a lien upon it for expenses incurred upon it.^ (2) The
act must be done gratuitously ; otherwise it may be a con-

tract of hiring but the mandatary may recover, by action,

the actual expenses he is put to.^ The other essentials are

those common to all contracts, as a voluntary consent free

from error and fraud, a lawful act, and parties competent

to bind themselves. •

1 story on Bailmento, 137 ; s. 158, 1. 4 Story on Bailments, 166} 8. 1^0,

0. Act I. O. Act.

2 Id. 141, 142. 6 Id. 153.

3 Id. 145—149, 151. 6 Id. 154 } 0 . 158, 1. 0. Act.
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285« The hrsb duty of the mandatary is to do the

^ . act. bat this is only where there has been
Duty of man-

^ ^ ^ i

datary to do the some performanoe by the mandator^ as by

delivery of the chattel, &o. ; then the con-

fidence induced by undertaking any service for another, is

a sufficient legal consideration to create a duty in the per-

formance of it; otherwise, the contract being gratuitous

there would be no consideration, and no liability for non-

feasance
;
but performance by the mandator gives a ground

for an action thus^ if A entrusts a letter, containing

money, to B to deliver to a banker in order to meet a bill

of A^s ;
and B neglects to do so, and damage ensues, B will

be liable to A.^ The next ^uty is to exercise reasonable

skill and care. The contract is gratuitous, and for the

Skin and care benefit of the mandator, but the mandatary
required. jg bound to use the diligence pre-

scribed by Section 151, I. 0. Act.^ Where the mandatary

exercises a particular profession or calling, as a physician,

pleader, or artisan, then the neglect to exercise the ordinary

skill and care of a professional man, will be the same as

negligence, though it might not be so in a non-professional

man ;
but this is rather on the ground of a special contract

on an implied warranty of skill.^ There is no distinction

* as to the diligence required where the mandate is to

cai’ry goods, and where it is to do some work upon them.®

The unpaid directors or managers of a bank or company
may, it seems, be liable to the shareholders for losses

occurring through the negligence of the directors in the

exercise of their duties.® Where there has been a misuser

1 Story on Bailments, 164—171 ; 4 Story on Bailment^, 182 a ; Shiella
0og« V. Bernard, 1 Sm. L. C. 199, v. Blackbume, 1 H. Bl. 158,

2 Id. 171 a. 5 Id. 176—186.
3 Id. 178, 174. 6 Id. 186 a, 186 b.
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of the property, or fraud, the mandatary will be liable for all

Duty to render lossea however occurring.^ A third duty is to
aooonnti. render an account to the mandator.^ The
mandatary may not recoup his losses on one mandate from

the profits to the mandator on another mandate ; but he may
deduct all necessary charges ; and on restitution of the pro-

perty, is bound to give up all increments and profits,^

286. The duties of the mandator are to reimburse to the

Dntiea of the mandatary all reasonable expenses incurred

;

mandator. indemnify him for all proper incidental

contracts entered into ; to compensate him for all damages

proximately resulting from the performance of the mandate,

and of which it was the cause, and not the mere occasion.^

^ ^ Here, once for all, the cause of a loss will be
Cause and occa,-

i
Sion of loss die. distinguished from the occasion. If A gra-
tinguiehed.

tuitously carries B’s money from C to D, and

undertakes the journey solely for this purpose, and is rob-

bed, and loses also his own property, then B is liable to A
for such money or other things belonging to A, as it was

indispensable or proper for A to carry on the journey ; for

the journey was the cause of A’s loss. Bub if A went npon
the journey for his own business also, or carried money or

things for his own pleasure or profit, then B is not liable for

such losses, as the performance of the mandate was, in

respect to them, the occasion, and not the cause. So, if

there are two routes, one safe and the other dangerous, and

A, without being required or necessitated, chooses the latter,

and suffers loss, the mandate is ^he occasion and not the

cause thereof.®

1 Story on Bailments, 188 ; s. 154, 4 Story on Bailments, 197--*200, 242 $

I. C. Act. 8. 158, I. 0. Act.
2 Id. 191. 5 Id. 200.

8 Id. 192—194 ; s. 163, 1. 0. Act.
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287. Though the death of the mandatary dissolves the

DiBwlntion of
contract, which is a purely personal one,

mandate. yglj jf jjj been in part executed and loss

might ensue, his representatives may be liable to complete

it
;
generally, the death of one of joint mandataries dissolves

the contract, unless the mandate was joint and several.^

So, though the death of the mandator dissolves the contract,

the mandatary may be bound to complete a partly executed

mandate, if loss would otherwise ensue.^ The rule is rather

loosely laid down by Section 162, 1. C. Act that a gratuitous

bailment (which will include a deposit as well as a mandate)

is terminated by the death either of the bailor or of the bailee,

nothing being said as to the state of things at the time or

the effect of a performance by the bailee after the fact, but

without the knowledge of the death of the bailor. The
English law adopts the rigid rule, that the death, though

unknown to the mandatary, dissolves his authority to per-

form the mandate
;
the rule of the Roman law that makes

the authority to cease only on knowledge of the death, is

more equitable.^ A change in the state of the parties, as the

marriage of either party being a female, the insanity of either

party, &c., will operate as a dissolution of the contract;^ so

there may be a revocation of the authority, which may be

either express, or clearly implied
; so if the authority of the

mandator over the subject-matter has ceased, as by his no

longer being a guardian, &c ® In an action for loss by
negligence, the burden of proof will usually be on the

mandator.^
I

288. The next class of bailments is where the bailment

1 Story on Bailments, 202.

2 Id. 204.

3 Id. 205.

4 Story on Bailments, 206.

5 Id. 207—211.
6 Id. 212—217.
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is entirely for the benefit of the bailee. The
instance is a commodate^ which is a

CoMMODATi;
®' chattel to be used by the borrower,

without paying for the use of it, and to be

returned in specie} The essentials are, that there must be

a chattel, or other personal property to be lent, that is, not

merely deposited or sold a license to use real property, as

a building, is not a commodate;^ next, it must be lent

gratuitously, as any compensation turns it into a hiring

thirdly, it must be lent for use, and the use of the borrower

;

if for the joint use of the borrower and lender, it is no longer

a loan ; and the use must be the principal object of the con-

tract, but the use need not be the most exactly appropriate

one
;
thus, a chattel may be lent to be used as a pledge.^ The

use actually or impliedly agreed to, must not be exceeded.

In the Roman law the commodate was always for a time

certain, and where there was no time limited, the loan was

said to be precarious, and the liability of the borrower was
different. By the English law the time is not limited,® The
fourth essential is that the identical chattel is to be returned

;

it is a loan for use, and difiers from a mutuum oy loan for

consumption, where the same thing in kind is to be returned.^

289. Lawful possession of, or a special property in, the

Duties of bor- chattel is a sufficient title in the lender;

and he who has a special property, may
thus lend the thing to the general owner.® The borrower

has the right to use the thing as agreed upon, for any time

that may have been limited.^ Generally, the use is a

1 story on Bailments, 219—221.
2 Id. 223.

8 Woodman v. Joiner, 10 Jnr. N. S.
852 ; B. 0. nom. Williams v, Jones, 11
Jnr. N. S. 843.

4 Story on Bailments, 224.

5 Story on Bailments, 225, 226.
6 Id. 227.

7 Id. 228.

8 Id. 230.

9 Id. 281—3.
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strictly personal favor^ and lie cannot allow another to use

the chattel.^ Bat if a horse is lent to A on trials he will be

jastified in patting a competent person upon it to try it.^

The first duty of the borrower is to take due care of the

chattel ; he is bound to use the amount of care prescribed

by Section 151, 1. C. Act. Loss by theft is not presumptive

evidence of negligence.^ Inevitable accident, or force, or

robbery, &o., excuses from liability for loss ; but then there

must have been no imprudence or default of the borrower

which exposed him to the calamity
; this is on the dis-

tinction between the conduct of the borrower being the

cause, or merely the occasion of the loss.^ Fraud on the

part of the borrower inducing to the loan, will render him

liable for every loss that may occur.^ There may always

be a special contract to become liable for all losses.® But

that a price or value has been fixed upon the thing when

lent, is no proof of such a contract, unless the intention

otherwise clearly appears.^ By the Roman law when a

commodate was precarious, the only liability was for gross

negligence, but by the English law all commodates are

precarious.® By Section 159, L C. Act all commodates are

precarious even though the loan was for a specified time or

purpose ; but subject in this case to the bailor compensating

the bailee for loss from the sudden return. The borrower is

liable for every loss during an improper use of the chattel

beyond that agreed upon; so also if he is in default in

returning it, and the thing be lost by accident or superior

force.^ If not otherwise defined, the natural and ordinary

1 story on Bailments, 234, 235. 6 Story on Bailments, 252 ; e. 152,

2 Camoys v. Scnrr, 9 0. & P. 883. I. 0. Act.

8 Story on Bailments, 237^9, 245— 7 Id. 253 a.

251, 253 0. 8 Id. 258 b, 268, 277.

4 Id. 240-^242 a. 9 Id. 254 ; ss. 154, 161, 1. C. Act
5 Id. 243.
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1186 i8 that intended ; and so the time^ if not fixed, will be

such as is reasonable for the object in view.^ Ordinary

expenses in using the thing are to be borne by the borrower,

extraordinary ones by the lender.®

290. The second duty is as to the restitution of the

thing
; with any accessories or increments,^

tifcuSon
^ ^ which should be after a reasonable time

;

but the lender, subject to compensating

the bailee for consequent loss, may demand it befo^:e, or

if the purpose of the commodate, though not the time

has been accomplished.^ The place for the return should

generally be the residence of the lender, but much will

depend upon the nature and use of the goods, as whether

they are portable or not; any how the place must be a

reasonable one.^ A delivery to a proper agent of the

lender will be sufficient.® Undue risk to the article should

not be run in order that the return may be exactly punc-

tual.^ The borrower cannot retain the thing borrowed

for any antecedent debt due to him.® If the lender is

dead, or his state changed, as by insanity, &c., the return

should be to his representative. Generally, the delivery

should be to the lender though he is not the owner. This

arises out of the general rule applicable to bailees, that a

bailee cannot, of his own accord, set up the title of a third

person, unless the bailor was a trespasser or thief in possess-

ing himself of the goods, or the bailment was made by him
with intent to defraud. But the bailee may show that the

bailor’s title has expired since the bailment, or he may
justify on the ground that the goods are the property of

1 Stoiy on Bailments, 255.

2 Id. 256.

8 Id. 260 ;
8. 168, 1. 0. Act.

d Id. 257. 258 : 8. 159. 1. C. Act.

5 Story on Bailments, 261.

6 Id. 262.

7 Id. 268.
8 Id. 264.
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another who has demanded and received them^ or forbidden

their re-delivery
; but this is at the risk of his being in the

right.^ In order that a bailee may avail himself of the

defence of the right in a third person^ he must himself be in

no default. But if he accepts the bailment with full know-

ledge of the adverse claim^ he cannot afterwards set up

the existence of such claim as against his bailor; for he

is estopped by his own conduct from doing so.^ So, if the

bailor has subsequently mortgaged the goods, he has changed

the miuation of the bailee, and rendered the performance of

his promise to re^-deliver impossible.^ In all bailments, the

bailee, on the one band, is not liable to the real owner if in

good faith be returns the goods to a bailor without title;

and the bailor without title, on the other hand, is liable

to his bailee for any loss the bailee incurs from bis bailor^s

want of title in dealing with the goods.^ A return by

one of several joint borrowers is a discharge of all, as a

misuse by one is a misuse by all.^

291. As to the condition of the thing when restored,

the borrower is not responsible for deterior-

at time of^eturu.^ ation not arising from his. own fault or

negligence. Where the injury amounts to

a misfeasance or conversion, the lender may refuse to

receive the thing back, and recover the full value of it in a

suitable action ;
or he may receive it back, and have an

action for the damages. So, he may recover any profits

made by the improper use of the thing.®
(

292. The duties of the lender towards the borrower are,

1 story on B., 265, 266, 281, 282. 4 Be. 164, 166, I- O. Act.

2 Davies, ex. p. 19 Oh. D. 90. 6 Story on Bailments, 267.

8 Enropean, &o. Oo. V Koyal, &o. 6 Id. 268, 269.

Co>, 8 Jar. N. S. 136.



MUTUUM. 285

(1) to suffer the use as agreed upon, and not*
u 68 0 en er. ^ anything that may render the chattel

less useful (2) to repay all extraordinary expenses duly

incurred ; and a subsequent entire loss of the thing by aoci**

dent, or a restitution of it without demand of repayment,

does not avoid this obligation f (3) to give notice of such

defects in the chattel, known to him, as might otherwise

render the intended use of it perilous or unprofitable to the

borrower and (4) where the thing has been lost and paid

for by the borrower, and is then recovered by the lender, to

restore either it, or the price paid to the borrower.^ The

possession of the borrower is, in law, the possession of the

lender, who may sue for a trespass on, or conversion of his

property ; but the borrower has a possessory interest in the

chattel sufficient, as against a wrongdoer, to enable him
also to sue for a trespass or conversion.^

Mutuum.

293. A mutuum differs from a commodate, as it is a

loan of things that are fungible, or consumed

in their use, where the borrower is bound to

restore, not the same thing, but other things of the same

kind. Consequently a delivery of the thing passes to the

borrower, not a mere interest, but the absolute property

therein
; so that however the thing may subsequently be

lost, the loss is that of the borrower, whose obligation to

return the equivalent in kind remains as before. The lender

may probably derive no profit, and so the transaction may
be said to be gratuitous, but though usually classed among
bailments, it seems, in effect, to be a sale, though by way of

barter and not for money.® Iff seems doubtful if it falls

1 Sfcory on Bailments, 271.

2 Id. 273, 274
3 Id. 273 ; see ante § 153 ; s. 150, 1.

0. Act.

4 Id. 270.

5 Story on Bailments, 279, 280

;

Mandei's v. Williams, 4 £xch. 848 ; s.

180, 1. 0. Act.

6 Id. 283, 284 ; see South Australian
I. Co. v. Kandale, L. E. 8 P. C. 101.
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witHin the definition o£ a bailment given in Section 148,

Indian Contract Act.

294. The third and most numerous class of bailments is

Third class of
where the bailment is for the benefit of

bailments. both parties; the first instance to be con-

sidered is that of a pawn or pledge. A pawn is where

goods or chattels are delivered to one as

security for money borrowed of him by the

bailor: it is completed by delivery, and without delivery it

would be an hypothecation only.^ A pawn is defined in

Sec. 172, I. C. Act to be the bailment of goods as security

for the payment of a debt or performance of a promise. It

is a peculiarity of English law that a mortgage, whether of

personal or real property, is, in form, a conveyance of the

right of property, to be at first conditional within the period

fixed for repayment, but after that to be absolute but in

truth, by the doctrines of Equity, the transaction is never

viewed as a sale, but only as a transfer of the title by way

of security for the loan ;
there may or may not be a transfer

of the possession ; still the speciality of the form greatly

affects the English law of mortgages, and must always be

remembered when using the term mortgage with reference

to English law.

295. Chattels, money, choses in action, shares, and any

Wbafc may be valuable thing of a personal nature, may be
pledged. pawned.^ The pledge need not be the pro-

perty of the pledgor, and he is estopped from denying that

he is the owner, so as to reclaim it without discharging the

debt.^ The pledgee is also ordinarily estopped to deny the

1 Story on Bailments, 286.
2 Id. 287, 288.

3 Story on Bailments, 290.

4 Id. 291.
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pledgor^s title to redeem^ bj settiog up a right in another»

Accessories and incremeDts are pledged along with the prin*

cipal thing, as the young of a flock of sheep.^ Public pen-^

sions and salaries are sometimes excepted on grounds o£

public policy, otherwise any property may be pledged.^ But
a pawn is confined to property of which there is present

possession or title, or present vested interest, but there may
be an hypothecation of property to be acquired, or to come
into existence, in future.^ One having a limited title may
pledge property to the extent, and for the period, of hia

interest.**

296. The second essential is a delivery of the pledge,

Delivery.
either actual, or constructive, as by transfer

of a bill of lading, the key of a warehouse,

&c. ;
without delivery it is only an hypothecation, which, by

English law, is void as against creditors except in one or

two special instances,® Where a bill of lading is endorsed

by way of security only, it is a mere pledge of the goods,

and it does not pass the entire property in the goods so as

to make the pledgee liable as owner for the freight of the

goods.® Restitution of the pledge terminates the pledgee’s

title, unless the return was for a special purpose only. So

also, if the pledgee voluntarily by his own acts places it

beyond his power to restore the pledge, it is a waiver of hia

own interest, as where he agrees to let it be attached at the

Mast be as a another.^ Thirdly, the pledge must
security. \^q jjy Qf security for some debt or en«

1 Story on Bailments, 292.

2 Id. 293. Borne i^nsions may be
assigned ; on this subject, see Kyall v.

Bowles, 2 L. C. in Eq. 678 ;
Heald v.

Hay, 8 Jar. N- S. 437 ; Oarew v.

Cooper, 10 Jur. N. S. 4^; Indian
Army Pensions may not be assigne'd,

Bircn v. Bircb, 8 P. D, 163 ; nor ali-

m<»ny, in re Robinson, 27 Ch.'D. 160,
3 Story on Bailments, 294.
4 Id. 295.

5 Id. 297, 298.

6 Burdick v. Sewell, 10 Q. B. D, 368

^

10 App. Oas. 74.

7 Story on Bailments,
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gagement, which may be either future or past, express or

implied, and of any nature. Generally, the security is for

the whole and every part of the debt or engagement.^ Hence
if the debt or engagement as security for which the pledge

is made, be immoral or illegal, the contract is vicious and

the pledgor cannot recover.®

297. As to the rights of the pledgee; (1) he has a

Eights of the possessory interest, and a right to the
pledgee. exclusive possession, as well against the

pledgor as a stranger;^ but the pledge is confined to its

proper debt, unless there is some just ground to presume an

intention to extend the security to other engagements ; it

includes, however, security for subsequent advances and for

interest, and for such incidental charges and expenses in

respect of the possession or for the preservation of the goods

pledged, as are necessary and not merely useful, including

also extraordinary expenses incurred for the preservation of

the goods.^ (2) He has a right, on default in the pledgor, to

sell the pledge, and where no time for payment of the debt

has been fixed, this he may do upon due demand and reason-

able notice to the pledgor.® He may bring a suit for the sale,

or he may sell upon his own motion after notice to the

pledgor, and if the sale be fair and reasonable, it will be as

obligatory as a judicial sale. It should then be at public

auction; but the safer course is to have a judicial sale.®

Herein a pawn is distinguished from a lien, as a pawn implies

that the security shall be made effectual to discharge the

debt, but a lien is a mere right of detention.^ But a

1 Story on Bailments, 800, 301. Indian Oontra>ot Act.
Taylor v. Cheater, L. K. 4 Q, B. 5 Story on Bailments, 808 ; s. 176,

8(^. Indian Contract Act.
8 Story on Bailments, 808, 807. 6 Id. 810.
4 Id. 804-306 a ; es. 178, 174, 176, 7 Id. 811.



PAWNS. 289

pledgee cannot sell more than is sufficient for his

where the pledge is divisible.^ The surplus proceeds of

a sale go to the pledgor, and any deficiency remains as a

personal charge against him. A pawn being only a colla*

teral security, the right to sue personally for the debt is not

suspended.^ But a sale is the only way of enforcing the

security ^
the pledgee is not allowed to appropriate the

pledge; a special contract to prevent the pledgor having

a right to redeem would be void as against public policy.*

At the sale, the pledgee is not allowed to become the

purchaser.^ It seems that the pledgor might sue to compel

a sale where the pledge is perishable, or the refusal to sell

is inequitable.®

298. A pledgee may alienate to another bis own interest

in the pledge, or he may assign a less inter-
Eight to MBiga , i i ,

est, but he cannot pass a greater, thongh

where the pledge consists of bank notes or negotiable

securities passing as money by delivery, the pledgor would

have no remedy against a bond fide purchaser, without

notice, from the pledgee.® But although a pledgee cannot

confer upon any third person a better title or a greater

interest than he possesses, yet if, nevertheless, he does

pledge the goods to a third person for a greater interest

than he possesses, such an act does not annihilate the con*

tract of pledge between himself and the pawnor, but the

transaction is simply inoperative as against the original

pawnor, who upon tender of the sum secured immediately

becomes entitled to the possession of the goods, and can

recover in an action for any special damage which he may

3. Story on BailmentB, 314.

2 Id. 815 ; B, 17&I !• C. Act.
3 Id.

4 Story on Bailments, 319^
5 Id. 320.

6 Id. 822-4.
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have sustained by reason of the act of the pawnee in repledg*

ing the goods.^ The rule of English law, till altered by

statute, was that a factor, unless suffered to appear as real

owner, could only expressly and to the extent of bis lien,

pledge goods by indorsing a bill of lading ; otherwise the

transfer was wholly tortious, and the owner recovered with-

out allowing for what he owed the factor for advances.^

But this rule was not recognized by other laws
;
and a factor

or other person having a limited interest is able to pledge

goods to the extent of his lien upon them, whether he does

so expressly or not.^ Now in India by Section 178, I. C.

Act any person entrusted with the possession of goods, or

the documents of title thereto, may make a valid pledge of

either to one acting in good faith, if the circumstances do not

raise a presumption that the pledgor is acting improperly,

or if the possession of the goods or documents has not been

obtained by an offence or fraud. The test of good faith is,

were the circumstances such that a reasonable man, and a

man of business, applying his understanding to them, would

certainly infer that the agent had not authority to make
the pledge, or that he was acting maid fide, in respect

thereof, against his principal,^ In England by the 40 & 41

Viet., c. 39 the law is somewhat similar. By it a paid

vendor, or his agent being a factor, or a vendee who has

not paid, or his agent being a factor, if in possession of

goods or the documents of title, may make a valid sale,

pledge or other disposition of either to one without notice

of the defect of title, or of a prior revocation of the factor’s

authority. Ordinarily, a '‘person receiving goods from an

1 Donald v. Suckling, L. R. 1 Q. B. 3 Story on Bailments, 328 ; s. 179,

585 ; Halliday v, Holgate, L. R, 3 Ex. Indian Contract Act.

299 ; Big. L. 0. on Torts, 438. 4 Gobind 0. 8. v, Advocate-General

2 Story oa Bailments, 325. of Bengal, 8 Jur. N. S. 348 ; Shepherd
p. Union B., id. 265.
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^gent can acquire from the agent (1) all such titla as the

agent had in the goods by reason of lien for advances or

otherwise
; (2) all such title as the agent had express an-

thority to create ;
and (3) all such title as the agent had

authority to create by the law or custom of the country where

the agency is to be exercised
; but, as a general rule, the

person taking such goods can get no better title than one or

other of these, and will be liable otherwise to the real owner

for a conversion. Hence where A as agent of B had, with-

out any of such titles, pledged goods to C, C's only title was

under the Factor^ s Acts. Further although an agent au-

thorized to receive money for a disclosed principal can only

validly receive it in cash and disengaged from any other re-

lations between payer and payee, an agent for sale author-

ized to employ in his own name a broker or other sub-agent

in effecting the sale may be satisfied by set-off or in any other

manner in which a debt may be discharged as between the

agent and sub-agent. Hence where A had so employed

C as broker, 0 was entitled to satisfy by set-off against

A the sum arising from the sale of B^s goods during A^s

lifetime. But on A’s death his authority to employ C as

broker being ended, C had no right of set-off as to sums
arising from sales subsequent thereto.^ But if the agent

is other than a factor, as a servant without authority to

pledge, or a warehousekeeper, or one entrusted to do work
upon the goods, the rule remains that the pledge will not be

protected, whatever the honafides of the pledgee.^

299. As to the pledgee's right to use the pawn, if the

use is necessary, or beneficial, or a matter of
to USB. a «a mm

, « • a .

indinerence, or there are charges in keep-

1 Kaltenbach v, Lewis, 24 Ch. D. 8. 280 ; Cole v, Na W. Bank, L. B. 9

83 ; 10 App, Cas. 617- O, P. 470, and 10 C. P. 364 j City
2 liamb v. Attenborongb, 8 Jnr. N. Bank v. Barrow, 6 App. Cas. 674.
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iug, then the use is indispensable^ or allowable as the case

naay be. If the pawn would be the worse for use, it is not

allowed ; so if the use will be attended with the risk of loss^

then it will be at the peril of the pledgee.^

300. Next as to the duties of the pledgee ; he is bound

Duties of ordinary diligence, as defined in Sec-

pledgee. fcion 151, Indian Contract Act. The rule as

to liability on loss by theft has been stated before
;
proof of

want of ordinary diligence inducing such loss, is required.^

Next his duty is to return the pledge with its increments

and profits
;
he may make the return to the real owner, bub

at his peril that his pledgor had no special property in the

pledge.^ After due tender by the pledgor, and refusal, the

pawn remains at the absolute risk of the pledgee.'* The

third duty is to account for the income and profits, but he

may set off all necessary costs and expenses ; if there is an

implied obligation to employ the pledge at a profit, as for

example a ferry-boat at a ferry, he must account for the

income lost by his negligence.® There may be a pledge

in which the debt is to be discharged by means of the

income.®

801. The pledgor has always the right of redemption,

Rights of the ^“7 clause in the agreement against
pledgor. redemption is void as against public policy,

but there may be a subsequent agreement waiving the right

to redeem.^ The law of limitations would, on principle, not

run against the right to redeem, since the possessipn of the

pledgee is not adverse, and the right to redeem passes to

the representatives of the pledgor;® but by the Li^it«^^ion

1 Sfcory on Bailments, 329—81.

2 Id 882—8.
8 Id. 889, 840 ; s. 163, I. O. Act.
4 Id. 841 ; 8. 161, 1. C. Act.

5 Story on Bailments, 343. ^

6 Id. 844.

7 Id. 345. \
8 Id. 346—9 ; s. 177, I* C. Act.
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Act of 1677 the pawnor mu&t sne within 30 years from ths

date of the pawn^ subject to the general rale as to an

intervening acknowledgment in writing. So^ on the other

band^ though the pledgee’s right to sue for the debt may
be barred by the law of limitations, his right to retain the

pledge is not extinguished by the lapse of time, and the

pledgor cannot recover without paying the debt. The
pledgor has a right to sell his interest in the property sub*

jeot to the interest of the pledgee.^ He may also recover

damages for any loss from the default of the pledgee.^ He,

as well as the pledgee, has a right of action against a

stranger for trespass or conversion; but a recovery by

either will bar a suit by the other; unless the pledgee only

recovered the amount of his debt, and then the pledgor may
sue for the surplus.* The pledge is not liable to be taken

in execution in au action against the pledgor, unless or

Liability of until the pledgee’s title is determined.^ The
pledgor. pledgor impliedly warrants his title to the

pledge, and will be liable to the pledgee for any loss by
reason of his interest having been defective.* He is also

bound to reveal any latent defect diminishing its value,

and is liable for any fraudulent representation of the nature

or quality of the pawn.* He is also bound to repay the

pledgee all necessary expenses incurred, but not those

which were merely useful.^

302. The next instance of the third class of bailments

Bailmekts foe important group of bailments for hire.

uiR®- A location, or bailment for hire, may be

defined as a contract by which the temporary use of a sub-

1 Story on Bailments, S50. 5 Story on Bailments, 354 ; s. 164,
3 Id. 351 ;

B. 161, 1. C. Act. Indian Contract Act.
8 Id. 852 ; ss. 180, 181, 1. 0. Act. 6 Id. 355, 356.

4 Id. 353. 7 Id. 367, 358 ; ss. 178, 176, L 0. Act.
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jeci/^ or the work or service of a person, is given for an ascer-

tained bire.^ The subject may be divided into, 1, the hire

of things, in which it is the thing which is hired, and the

bailor who is paid
;
and 2, the hire of service, in which it is

the service which is hired, and the bailee who is paid : this

latter head may be again divided into, (I) the hire of service

to be done upon a thing
; (2) the hire of service in the

custody of a thing
;
and (3) the hire of service in the carriage

of a thing.2 The employer is, in these latter cases, the

letter of the work, but the hirer of the service or labour;

while the person employed is the letter of the service, but

the hirer of the work to be done.^

303. The general essentials of bailments for hire are.

General esaen. ( 1 ) ^ thing in existence to which the con-

tract can attach;^ (2) a thing capable of

being hired
;

it should be some moveable property, but there

may be a bailment for hire of choses-in-action and securities,

at least as to the carriage of them (3) a right in the bailee

to use the things for an ascertained purpose and time
; a

use at the mere will of the bailor would be valueless ; but

the use and time may be implied (4) a price or compen-

sation to be paid, otherwise it will be a gratuitous loan
;
the

price should be certain or capable of certainty, but need not

be express, it may be tacitly implied, as the usual hire of

such labor, or a reasonable hire; and it need not be a

pecuniary compensation and (5) there must be a legal

obligation attaching, that is, it must be a bailment not

opposed to sound morals oi; public policy the parties must

be competent to contract ; thus, a minor, though clearly

1 Btory on Bailments, 368.
2 Id. 870,
8 Id. 869.

4 Id. 372.

6

Story on Bailments, 878
6 Id. 373, a.

7 Id. 874—7.
8 Id. 378, 879.
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liable for torts not connected in any sense with contraotSj

for assault, libel, fraud, cannot be made liable by suing him
as for a tort where the substantial ground of action is his

promises; but as the substance and not the form is to be
regarded, the mere existence of some contract, as a bailment,

will not prevent his being made liable for a wrong outside

such contract, of which the coiitract may have been the

occasion but not the cause, and which may be proved with^

out showing the contract ; as where there has been an em-
bezzlement or conversion of goods, though possession was
acquired through some invalid contract

;
and hence he could

not be sued in tort if he hired a horse and rode it immo-
derately, for he could not be sued on the contract

; bub if he

went beyond his contract, doing what is a wrong to another's

property regardless of such contract, as by riding the horse

elsewhere than agreed on, he would be guilty of a tort:^

lastly, there must be a consent in the same matter, that is,

no fraud or substantial mistake.^

Hire op things.

Duties of letter.

304. In the hiring of things, the letter is bound to

deliver the thing, with its proper and cus-

tomary accompaniments, at his own ex-

pense, at the place where the thing is, at the

time specified, and in as good a state as when the con-

tract was made.^ Where the letting is for a particular

purpose, the undertaking is to supply a thing as fit for the

purpose for which it is hired as care and skill can make it

;

but where a specific thing is so ^ired, the right rule would

seem to be that the thing must at least be reasonably fib for

3 Storv on Bailments, 880 ; Barnard Torts, 440.

Haggis, 14 C. B. N. S. ^ ; 9 Jur. 2 Story on Bailments, 381.
K. S. 1325 ; ante § 7h. ; Mills v. 8 Id. 884, a.

Graham, 1 N. E. 145 ;
Big. L. C. on I
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the purpose for which it is hired or is to be used.^ He is

bound not to obstruct the use, or to do any act, as sellippT

it, to deprive the hirer of the thing.^ He impliedly warrants

that he was entitled to let the thing, and to transfer a right

of possession to the hirer.^ He is also bound to keep the

thing in order and repair suitable for the purposes of the

bailment
; but this will be affected by the usages of trades,

&c. The letter is, however, never liable for expenses incur-

red which were not necessary, though they might be useful.'*

So, he warrants against defects such as would prevent the

due use, and substantial enjoyment of the thiug.^ If faults

dangerous to the hirer are concealed, the letter will be liable

for all damages resulting therefrom,® and it is immaterial

that the letter was in fact unaware of any defects. The

relation between a cab owner and the driver is that of bailor

and bailee, and the former is liable to the latter for damage

from a horse not reasonably fit for use
;
and this is so, though

as to the public their relation is, by express enactment, that

of master and servant, so that the owner is liable for mischief

done by the driver within the scope of the bailment.^ The

Boman and some other laws treat leases of real estates as

bailments on hire, and the lessor, in the absence of con-

tract, is bound to repair ; the English law does not include

leases among bailments, and the general rule is that the

tenant is bound to repair;® the usage in India is generally

that the lessor repairs.

305. The hirer has a special property in the thing, so

1 Robertson v. Amazon, &c., Co., 7 6 Story on Bailments, 891, a; s. 150,

. B. D. 698 ;
the view of Bramwell, L. I. O. Act.

seems the more reasonable one, and 7 Fowler v. Lock, L. R. 7 C. P. 272,

to accord best with s. 160, I. O. Act. and 10 O. P. 90 ;
Venables v. Smith, 2

2 Story on Bailments, 386, 886. Q. B. D. 279 ; the scope of the English

3 Id. 387 ; 8. 164, 1. C. Act. Act was limited In Bling v, Spurr, 6
4 Id. 388, 889. Q. B. D. 104.

5 Id. 390, a. 8 Story on Bailments, 392.
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Bights and dn- ^^7 8^0 a Wrongdoer.^ A creditor
ties of hirer. q£ bailor cannot attach the property, and
take it from the custody of the bailee.^ If the hirer *80

misuse the thing that the bailor is entitled to treat the

bailment as determined, yet the bailor may not seize the

thing by force, though he may, if he can, re-possess him-*

self of it peaceably.^ The hirer is bound to use ordinary

diligence such as all prudent men use.^ He is also liable

for the defaults of his children, guests, servants, and sub-

agents j but the apt must be done by the servant in the

course of his employment, although it may be that the act

was in disobedience to the master^s orders ; but he is not

liable where the servant did the act wantonly and mali-

ciously,^ What constitutes the relation of master and ser-

vant has been before considered.® By the English law, it

seems to lie upon the letter to prove that a loss was due to

the negligence of the hirer; the rule, in most other laws,

is that the hirer is bound to prove that the loss was with-

out any default on his part
;
and this seems the more rea-

sonable rule.^

306. The use must be that only for which the thing was

Liability of hired; a saddle horse must not be used in

a cart. A misuser, or user for a longer

period than agreed, will make the hirer liable for damages,

and generally for any subsequent loss though from inevita-

ble accident.® Possibly if the subsequent loss must inevita-

bly have happened whether there had been a misuser or

not, the hirer might be excused^ but only on clear proof,

1 story on Bailmentfl, 894; s. 180,

I C. Act.

2 Id. 895.

8 Id. 896 ; a. 163, T. 0. Act.

4 Id. 398, 405—9, 412 ; s. 161, I. 0,
Anh

6

Story on Bailmenta, 400—4.

6 Ante § 119—122.

7 Story on Bailmenta, 410, 411, 464
B. 106, Indian Evidence Act.

8 Id. 314 ; 8B. 154, 161, 1. 0. Act.
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the burden of wliich will be on him.^ A return of tbe

things to the wrong person will be a conversion by the

hirer.^ If the letter has, during the bailment, sold or mort-

gaged the thing, the hirer may be justified in refusing to

return it to him.^ Any damage caused by negligence must

be paid for, though the thiug is afterwards entirely lost by

inevitable accident.'^ Where there has not been any use or

enjoyment of the thing as stipulated for, without any

default on* the part of the hirer, no hire is payable; and

where, in like manner, there has been only a partial use,

the hire payable is, by most laws, equitably proportioned

to the degree of enjoyment; but it is doubtful, if, by the

English law, any hire would then be due.^

307. In the hire of labor to be employed upon a thing,

it is a bailment when tbe thing is the pro-
HIRE OP LABOR.

, -

perty of the employer, but ir it is the pro-

perty of the employed, then it is a sale
;
but the bailment is

not altered by the workman using some of his own materials

in the repair of the thing.® If the thing is destroyed by

accident, without default of the workman, before the

completion of the work, the rule is that tlie property is

lost to the ow*ner, and, in the case of a bailment, he must

pay a proportion of the hire, and for the materials added7

In the case of a sale, the loss falls upon the workman. In

a bailment, if the hire was to be for the entire job, and it

was not complete when the thing perished, tbe workman

loses his hire.®

1 Story on Bailments, 413—418 ; L. C. 1 ; ss. 64, 65, 1. 0. Act.
Davis V. Garrett, 6 Bing. 716. 6 Story on Bailments, 423.
2 Id. 414 ; 8. 166, 1. C. Act. 7 Id. 426, 427 > Menetone v. Atha*
3 Ante § 290 ; s. 164, I. C. Act, wes, 3 Burr. 1692.
4 Story on Bailments, 414. 8 Id. 426 B, 427 a, 437—9.
6 Id. 417 ; Cnttor v. Powell, 2 Sm.
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808. The bailee may do the work by means of others,

except where hia own personal skill is of

essence of the bailment, as would be

the case with an artist.^ The time fixed

for its completion is, generally, of the essence. He under-

takes for reasonable skill in the planning and execution

of the work, but he is not liable for loss arising from

inherent defects in the thing.^ He is bound to ordinary

diligence in keeping it, and this is measured by the nature

and value of the .thing.^ If by belonging to a particular

profession or trade, be professes to have skill in the business,

he is bound to perform it in a workmanlike manner. Not

only his labor, but his judgment, has been hired. The

degree of skill is in proportion to the value, delicacy, and

diflBculty of the operation
;

still ordinary skill for such work,

and not the highest (which may belong to only a few),

is required.** It is the bailor^s own fault if he employs one

known not to have the requisite skill
;
from such, a reason-

able exercise of such skill as he has, is alone required.^

309. The bailee is liable for non-feasance as well as

mis-feasance ; it is otherwise with a mandaitary.® He is

also bound to good faith as to the quality or quantity of

his work, but he has a particular lien, when the work
is done, for his hiie, &c.^ Where the

of ll6D. 1 1

right of hen is exercised, it is a general rule

that the expenses incurred in keeping the chattel, are not

recoverable.® By Section 171, I. C. Act, bankers, factors,

wharfingers, attorneys of a Higb Court and policy brokers

1 story on Bailments, 428 ; s. 40, 5 Story on Bailments, 485.

I. O. Act. 6 Id. 436.

2 Id. 428, a. 7 Id. 440 ; s. 170, I. 0. Act.

8 Id. 429, 430 ; 8. 151 , 1. C. Act. 8 British, &o. Co. v. Somes, 27 L. J.

4 Id. 431-4. 397 Q. B. ; 6 Jur. N. 8. 761.
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are now the only persons who^ in the absence oE an express

contract^ have the right of a general lien^ that i8> the right

to detain particalar goods for a general balance of account

due from the same party By English law a right of

general lien must have been judicially recognised, or be

strictly proved by express evidence of custom.** It seems

now settled, that if the work is left incomplete by default

of the workman, he can recover nothing ; if
Payment of hire. ,, i.

the contract was rescinded or not completed

from inevitable accident, then ho will have a proportionate

compensation, or if the default was in the employer, then

the full compensation or hire. Where the work has been

done so badly that the thing is of no use whatever, nothing

is recoverable, but if it is still of some use^ then a reason-*

able amount. If the work is well done, but not within

the time, then the special damage is to be deducted.^

Where superior materials or extra labor have been used

beyond the stipulation of the contract, nothing extra is

recoverable, unless in some way the employer acquiesced

therein.^

310. Next, the bailment may be for the custody of a

thing for hire; such are agistors of cattle^
HIBS OF CUS*

TODY. who receive them for custody. They are

Agistors of cat- liable for ordinary negligence, such as leav-

ing gates open, whereby cattle stray, or are

stolen ;
or placing a horse among horned cattle whereby the

horse is hurt.® They have such a possession that they may

sue a wrongdoer for trespass or conversion. They must

have a reasonable skill in their business, and it would seem

1 The leading case in English law is S Story on Bailments, 441—441, b.

Chase v. Westmore, Tador s L. 0. on 4 Id. 441, c.

^ero. L. 675. 5 S. 151, 1. 0. Aot; Smith v. Cook,
2 Story pn Bailments, 582, 1 Q. B. D. 79.
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that they would have a particular lien for their hire;^ a

livery stablekeeper has no lien for the keep of a hoi^e, but

then his contract is to deliver the horse at pleasure.* Where
a livery stablekeeper undertakes the care of a customer's

carriage^ he is a private bailee for reward, and is bound only

to ordinary and reasonable diligence.®

311. A warehouseman is responsible for ordinary dili-

gence. If goods are destroyed by rats, &c.,
Warehouaemen.

liable, provided he took ordinary

precautions. Those who receive goods to forward are ware-

housemen.^ The liability of a warehouseman begins as

soon as the goods arrive, and the crane of the warehouse is

applied, though they may be injured before they get inside.®

The liability of a common carrier, and a warehouseman are

very difierent, though often the same man acts in both

characters. When goods have arrived at their destination,

and are placed in the warehouse for the convenience of the

consignee, the greater liability as a carrier ceases ; still a

carrier is bound to keep goods for a reasonable time at his

own risk as such, till the consignee can remove them.® There

may be a usage for the carrier to deliver the goods, and if

so, till then, they are at his risk as such, though placed in

his warehouse.^ A warehouseman is responsible even for

the innocent mistakes of his servants in delivering goods to

the wrong person.® He cannot dispute his bailor^s title, but

it seems that after notice from a third person, he acts, either

in making or refusing a delivery, at his own peril, and is

1 story on Bailments, 443, 463", a

;

bttt see L. C. on Mere. Law, 690 j

8. 170, I. C. Act.

2 Judson V, Etheridge, 1 Cr. & M.
748.

3 Bearle v, Laverick, L. E. 9 Q. B,

122 .

4 Story on Bailments, 444.
5 Id. 446.

6 Id. 340—9 ; Hyde v. Trent N. Co,
6 T. E. 389 ; Taff Vale Ey. Co. t

Giles, 2 E. & B. 823.

7 Id. 447.

8 Id! 450] BB. ICO, 181, 1. 0. Act.
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only protected i£ he acted in good faith in retaming them

to his bailor.^ When the goods are spurious, and he has

notice from the person injured not to part with them, as an

injunction is going to be applied for, he will be justified in

refusing delivery to the bailor,^ He is liable for damage

by negligence, even though there is a subsequent total loss,

for which he is not liable. If goods are delivered to bo

warehoused in a particular place, but being warehoused

elsewhere they are there lost by fire, &o., the bailee will be

liable for their loss though he would not have been if they

had perished in the place appointed from fire or inherent

defects.^ So, after neglect to deliver he is liable for any

loss any how.^ The bailor is liable, if, being aware of the

dangerous nature of the goods, he leaves the bailee in

ignorance thereof.^

312. A wharfinger is not distinguished from a ware-

houseman.^ Usage chiefly fixes when his
Wharfingers,

liability begins and ends ;
a delivery to the

proper officers of the vessel, though the goods remain on the

wharf, ends it ; a mere delivery on the wharf, without some

act of assent by the wharfinger, does not begin it. He has

a lien for wharfage, but after a sale by the owner, only for

the debt due at the time of the notice of sale.^ He has by

Section 171, I. C. Act a general, and not merely a particu-

lar, lien. If he has refused delivery under one plea, as

under a claim of property in the goods, he cannot afterwards

justify the detention under a right of lien.® So, it is a

general rule, that there can be no lien in respect to a right

1 story on Bailments, 450 ; s. 166, Indian Contract Act.
Indian Contract Act. 5 Farrant v. Barns, 8 Jnr. N. S.

2 Hnnt v. Maniere, 11 Jur. N. S, 28. see ante § 153 ; s. 150, 1. C. Act.

3 Lilley v. Donbleday, 7 Q> B. D. 6 Story on Bailments, 451, 452.

510. 7 Id. 458.

4 Story on Bailmenti, 450, a j s, 161, 8 Boardman p» Sill, 1 Camp, 410.
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inconsistent with the purpose ol the bailment ; thus, a

policy of insurance deposited for safe custody, cannot be

retained under a claim of lien for an antecedent debt.^

313. Factors, to whom goods are delivered for sale or

Factors and otherwise, are more properly ranked as

agents; but in one view of their position

they are bailees, and their liability to their principals for

torts may here be noticed. They are bound to exercise

reasonable skill, and ordinary diligence in the custody of

goods hence they are not liable for loss by theft, robbery,

fire, &c., unless connected with their own negligence. They

are liable if they disobey their instructions, but on emer-

gency,® and in case of necessity, they may act contrary to

the general tenor thereof, if applicable only to ordinary

circumstances. But good faith alone does not excuse ; there

must have been reasonable skill and care in their conduct.

Known usages of trade must be followed when for the

benefit of the principal
;
so a breach of duty iu not keep-

ing separate accounts of their own and their principalis

transactions, or in depositing the money of their principals

in their own name, may render them liable for consequent

loss
;

so, where ordered to insure, if they negligently omit to

include the ordinary risks, or negligently or wilfully con-

ceal a material fact, or affirm a false fact, whereby the policy

is avoided, they will be liable. But they are not bound to

suggest wise precautions against loss by accidents ; but it

seems that they may insure goods, not only for their own

Pnblio agents.
benefit, but also on behalf of their principal*
mi.- i:-i_!i!i._

public agents is different

1 Brandao v. Barnett, 12 CL & P. 4 Story on Bailments, 456, 4B6 ;

787. Story on Agency 188—199 ; 88* 211, 212,
2 S. 161, 1. C. Act. 213, 1. C. Act.
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from that of private agents ; thus, a postmaster is not liable

for losses by the negligence or delinquency of a clerk or

other subordinate but the clerk alone is liable. Still the

postmaster will be liable for neglect of ordinary diligence in

superintending his subordinates, resulting in loss.^ An
action lies against a postmaster for not delivering a letter on

request, though no special damage accrued.^

314. An innkeeper, though he has the custody of his

guest’s goods, is not an ordinary bailee for
Innkeepers.

but bis duties and rights are, as in the

case of a common carrier, consequent upon the public

profession which he exercises. Like a common carrier he is,

with certain qualifications, bound to deal with all who come

to him, and his liability to any particular customer arises

from, and rests upon, the custom of the realm, though the

extent of his common law liability has been limited by

special enactment* An innkeeper does not seem to be

within the terms of Section 148, 1. C. Act, and in England by

the 26 & 27 Viet. c. 41, the amount for which he is liable, is

limited to a certain sum, except where property is lost or

injured by the wilful neglect of himself or his servants, or

there has been an express deposit of it with him.^ Otherwise

it is not necessary to prove that the goods were in his special

keeping; it is generally suflScient that they were in the

inn under his implied care.^ It must be clear that the rela-

tion of host and guest has been established
;
an intention to

stay for the night is not necessary, but there must be the

purpose to use the inn as^such.® There is a presumption of

negligence from loss, but it is rebuttable
;
and he may prove

1 Story on Bailments, 461—3 j Story Baxjon, 2 Ex. D. 463.
on AjNDcy, 319, 820, and see ante § 116. 4 Story on Bailments, 471 ; Bay v.

2 Edwards v. Dickenson, 12 Mod. 6. Bather, 9 Jnr. N. S. 444.
3 The Icadingr case on innkeepers is 5 Stranss v. County H. Co., 12 Q.

Oalye’s case, 1 Sm. L. 0. 140 j Spice v, B. D, 27*
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personal negligence in the guest, or loss from inevitable

casualty, or irresistible force (as that of an armed mob), or

by fire without negligence, or by robbery or burglary by
persons from without the inn.^ He may show that the guest

was robbed by his own servant or companion
;
but he cannot

plead his own illness or absence.^

Wliat is an inn.

815, An inn is a public house of entertainment for all

who choose to frequent it, and where the

traveller is furnished with everything he has

occasion for while on his way ; there need be no sign ; but

a tavern, or coffee or eating-house, or an ordinary choultry

in India, is not an inn
;
nor is a private boarding or lodging

house, and the liability of the keeper of such is not that of

an innkeeper the law, as has been recently decided, im-

posing no obligation upon a lodging housekeeper to take care

of the goods of his lodger
;
there is not any bailment of the

goods to the keeper of lodgings as to an innkeeper ;
nor is

there any such general duty (as was once thought), as to

exercise the care of a prudent householder. The law is,

that the lodger has to take the same care as to his own pro-

perty while in his lodgings, that he does when walking about

the streets ; and the letter of lodgings is under no liability

for the goods of the lodger, though they may be stolen by
the former's own family or servants.^ An innkeeper need

only furnish rooms for lodging, and not for showing goods or

other purposes. He may refuse a guest who is disorderly or

noisy, or turn him out. He has a lien for the cost of lodg-

ing and food, on all the goods brought in by a guest which

he does not know to belong to another and if the guest

1 story on Bailmenti, 472
2 Id. 473.

8 Id. 475 ; Beg. v, Bymer, 2 Q. B.
B. 140.

4 Holder f». Sonlby, 6 Jur. N. 8. 1081,
6 Snead v. Watkins, 26 L. J. 67 0.

P. ; Tbrefall v. Berwick, L* B. 7 Q. B.
711 and 10 Q. B. 210.
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has reason^ and is not a minor, and there is no fraud, he need

not consider the extent of things ordered by the guests

This right of lien is not lost by taking security, unless from

the nature of the security or the circumstances under which

it was taken, it is inconsistent with the continuance of the

lien. In retaining goods under the lien, he need not use

greater care than in the custody of his own goods of a like

kind.^ When he receives a horse as innkeeper, he has a

lien for his keep, though the owner lodges elsewhere.^ There

is no lien on the person of a guest but the general lien

applies to all goods brought by the guest, as horses
;
&c.

;

and now in England there is a power to sell after notice
^

otherwise it is a mere right of lien.^ A guest cannot insist

on having a particular room, or on putting it to other than

its proper use ; and it seems that he cannot insist on bring-

ing a dog into the inn.® A neighbour or friend staying

gratuitously is not a guest. An agreement for board by the

week does make the guest a boarder, if still in reality a

traveller, and the length of his stay is immaterial
; but if

one comes on a special contract to board and sojourn at an
inn, then he will be a boarder. There is no lien on the

goods of a boarder.® A lodging housekeeper may, by way
of distress for rent, detain the goods of his lodger until the

rent is paid.^

816. An innkeeper is liable for all goods brought within

Liability of an ® delivery at the usual place,
innkeeper. though not absolutely inside the inn, is

sufficient. An express d^ivery or notice from the guest is

1 Angus p. McLsoblan, 23 Cb. D. 4 Mulliner v. Florence, 3 Q. B. D.
830. 484 ; 41 & 42 Viet, o- 88.

2 Story on Bailments, 476 ; Alien v, 5 Story on Bailments, 476 ; Beg. t>.

Smitb, 9 Jnr. N. S. 230, 1284. Hymer, 2 Q. B. D. 141
8 Id. 476, a ; Sunbolf v. Alford, 8 M. 6 Id. 477.

& W. 248. 7 Cramer v. Mott, L. B. 5 Q. B. 357*
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not needed. Ife' is no excuse that a key was given to the

guest with which to look his door^ and his not looking his

door is not always, though it may be such negligence as to

excuse the loss of things stolen
;
but there may be a special

notice to him to keep his goods in a certain room ; the

usage of an inn to keep certain things in a certain room,

will not bind the guest, unless actual knowledge is shown

The liability includes choses in action, and money, and is

not limited to such money or goods as it is necessary, or

usual for a traveller to have.^ The burden of showing non-

liability is on the innkeeper
;
he may show that the guest

retained exclusive custody of the goods, and was very neg-

ligent, or that he used the room for other purposes, as for a

showroom, and had exclusive charge of it, or that he express-

ly desired his property to be kept in a particular exposed

place, or that he was otherwise negligent in exposing his

property ;
or did not use that ordinary care that a prudent

man would take under all the circumstances.^ A guest^s

room is generally the proper place for his goods
;
but that

ho selected a particular room does not exonerate the inn-

keeper.^ The goods must have been received in the charac-

ter of an innkeeper j
otherwise the liability is that of an

ordinary bailee.* If a guest has left the inn, but by mistake

left something behind, the innkeeper is liable for its cus-

tody only as a common bailee.®
f

317. In the hiring of service in the carriage of things.

Hire of cab- bailee is bound only to the exercise of
BiAGE OF THINGS, ordinary dilig^oe, and is in the same posi-

1 Story on Bailments, 478—80 ; 0 900 ; Oppenheira v* W. L. Hotel Co.,,
TOnheim v. W. L. Hotel Co., L. B. 6 L. B. 6 U. P. 515.

p. 616. 4 Story on Bailments, 482—4 ] Bur-*

2 Id. 481 ; Calye’s case, 1 L. 0. Sm. gess v. Clements, 4 M. & S. 806.
140.' 5 Story on Bailments, 487*

8 CashiU v. Wrigbt, 6 E. & B. 891, 6 2 Hilliard, 689.
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tion as an ordinary bailee for hire for the custody of things.

Bat the liability of a professional or common carrier is much
greater.^ By the English common law he is liable for all

losses, except those by the act of God, or public enemies

;

and excepting also those arising from the inherent defects

or tendencies of the thing. This liability was founded on

public policy, to prevent collusion with robbers, &o., and at

present it is greatly controlled by express enactment.^ By
the Roman and some other laws, the liability was never

quite so great.^ The rights and liabilities of inland com-

mon carriers in India are now regulated by Act 3 of 1865 ;

but only partially so, as their ordinary liability is not defined,

nor is it affected in all cases, for instance in respect to

articles not enumerated in the Act, and as to which no

special contract has been made with the sender
;
and hence

in the absence of express law, the rules of the English

common law would probably be followed in India, except

when the rules of the Indian Contract Act may be applica-

ble to the particular case. It seems clear that the object of

Act 3 of 1865 was only to enable common carriers by land

to limit their ordinary common law liability in the modes

and to the degree specified, and that they are not otherwise

within the I. C. Act, which applies to carriers who are

not common carriers but ordinary bailees, whether acting

gratuitously or for hire. In India, as well as elsewhere,

railway companies are also common carriers, and their

ordinary liability is as such, but subject to its being express-

ly limited in the manner provided by their special Act.^

318. To make a man a common carrier, his employment

1 story on Bailmeirts, 457—9. 4 See a case to this effect in I. L. R.,

2 Id. 98, 489, 507, 507, a ; Bergheim 10 Calc. 166, in direct conflict with a
V. G. B, Ry. Co., 3 0. P. D. 222. case in I. L. R., 3 Bom. 109 ; see 8

3 Id. 459, 488. Ind. Jur. 647.
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Who ia a com- oiusfc be habitual; it must be a publio buai-

mon carrier. nes8, BO that he would be liable for a refusal

to carry. One undertaking jobs for special bargains, and

not professing to carry generally, is not a common carrier,^

The definition in Act 3 of 1865 is, a person engaged in

the business of transporting for hire property from place to

place by land or inland navigation for all persons indiscri-

minately.^^ A hackney coachman, or cabman plying for

passengers is not such.- A geueral ship or boat carrying

goods for all who offer, is such, but not where the letting ia

to particular individuals on specific contracts ;
and similarly

one who removes household furniture on special contract on

each occasion, is not a common carrier.^ Common carriers

Pasaenger’e lug- are SO, either (1) by land, or (2) by water.

8*^8®* As to passengers, the liability of carriers is

different
;
but in respect to the luggage of their passengers,

the liability is that of common carriers, though no special

charge is made for luggage
;
but luggage does not include

merchandise or valuables carried for sale, &c, ; what ia

reasonable from the position of the passenger and the

journey he is upon, will be deemed luggage ; thus, a

reasonable amount of money for use, a watch, a pair of

pistols, &c., have been held to be luggage, but not a trunk

of laces, silks, or samples of merchandise.^ Where porters

are employed by a railway to discharge the Inggage on

arrival, the liability continues till the duty is done by
placing it in the passenger’s cab or coach

; or where the

platform is the usual place of delivery, till the owner has

1 story on Bailments. 496. 600 j

Brind v. Dale, 2 M. & Rob. 80.

2 Id. 498 ; Ross v. Hill, 2 0. B. 877.
8 Nugent v. Smith, 1 C, P. D.483

coinmeutiug on Liver Alkali Oo. v.

Johnson, L. E. 9 £xch. 338 ; Scaife t>.

Farrant, L. R. 10 Exch. 358.
4 8tory on Bailments, 498-9 ; 2

Kent’s Com. 811 ; Phelps Loudon,
&c, Ry. Co., 11 Jur. N. S. 662 ;

Ma-
crow V. G. W. Ry, Go., L. E. 6 Q. B.
612.
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had a reasonable time to take delivery fchere.^ Hence
where a passenger declines to have his luggage put on a

cab^ and prefers to leave it for a time in the custody of a

porter, the liability of the railway is at an end, and the

porter is simply his agent in charge of it.^ Luggage in the

carriage, if placed there with the knowledge and assent of

the company's servants, is in the custody of the company

but their liability is much modified thereby, being limited

to negligence, and the passenger is bound to take ordinary

care of it.^ Where a servant takes his master^s luggage as

bis own, the master cannot sue for its loss.^ Where lug-

gage is carried free, but merchandise should be paid for, if

a box, obviously containing merchandise but carried as

luggage, is lost or stolen, the carrier is not liable; and the

acceptance of the box by the carrier's servant in violation of

the rule, does not alter the carrier's contract.^ It would be

otherwise if the carrier himself had notice or knowledge

that the box contained merchandise, and accepted it as

luggage. That the box is marked outside, glass,” does

not amount to such notice.^ Such articles as children's

playthings are not ordinary or personal luggage.® Only the

owners of general ships, that is, of such ships as are open to

carry for freight, goods which any one puts on board, are

common carriers by sea.® Act 3 of 1865 does not apply to

common carriers by sea; but as to the liability of owners

1 Rioliarda v. L. &o. Ry. Co., 7 C. B. 5 Becher t>, G- E. By. Co ,
L. B. 5

839 ; Patacheider v. G. W. By. Co., 3 Q. B. 241.

Ex. D. 153. - 6 Belfast By. C. v. Keys, 8 Jur. N.

2 Hodkiuson v, L. & N. W. By. Co., S. 367.

14 Q. B. D. 228. 7 Cahill v. L. & N. W. By. Co., 7

3 G. N. By. Co. v. Shepherd, 8 Exch. Jur. N. 8. 1164 ; 8 Jur. N. 8. 1063.

30 ; LeConteur v, L. & S. W. By. Co., 8 Hudston v. M. By. Co., L. B. 4 Q.
L. R. 1 Q. B. 69. B. 366.

4 Talley t?. G. W. By. Co., L. B.6 C. 9 Story on Bailments, 501 ; Nugent
P. 44 } Bergheim v, G. E. By. Co., 3 v. Smith, 1 C, F. D. 433.

0. P. D. 226.
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of sea going ships, the various Merchant Shipping Acts

may be consulted. That no sum is fixed for the hire is not

material, for a reasouable hire is then due.^

319. A common carrier is bound to receive goods from

Duty to receive ^^7 ready to pay a reasonable hire, and
and carry. ^ tender of the hire is not needed.^ He may

not raise his rates to different persons ; but he may object

that the goods are not such as he carries, or that he has no

room.® The directions of the owner must be obeyed, and

when required, there must be a re-delivery to the consignor.

He is bound to use exact diligence, safely and securely

to carry the goods to their place of destination, and there

deliver them in a reasonable time, and a reasouable manner.

In case of carriage by sea there must be no deviation from

the voyage, or the carrier will be liable even for subsequent

losses by inevitable casualty.'^

320. A common carrier is liable for losses by the wrong-

ful acts of strangers, as well as those of
Liability. , . .

•
• £

bis own servants, or arising iroin his own

negligence.® The only exceptions are losses by the act

of God, that is, from natural but extraordinary accident

which cannot be guarded against by the prdirfary exertion

of human skill and diligence f and by public enemies,

that is, those with whom the nation is at war, and not

mere robbers; but pirates are public enemies.^ In the

absence of negligence, he is also not liable for damage
the result of inherent defects or vices in the things carried.®

1 Story on Bailmenta. 505 ; Ashmole 5 Story on Bnilments, 507* a.

V. Wainristht, 2 Q. B. 837. 6 Id. 611, 612, a j Nugent v. Smith,
2 Pickford v. Grand J. By. Co., 8 1 C. P. D.

M. & W. 672.
^

7 Id. 526.

3 Story on Bailmente, 608 ; Johnson 8 Blower v. G. W. Bj. Co., L. £< 7
V. Midland By. Co., 4 £zoh. ^7. 0. P. 663 ;

Kendell v. L, & 6. W. By.
4 Id. 509. Co. ,

L. B 7 Exch. 878.
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But a carrier may limit his liability by means of special

contracts or conditions
;

if these are shown to have been

brought to the knowledge of the consignor, and he does not

dissent, he is by English law assumed to assent to them :

and this may be by a notice on a ticket delivered to the

consignor, or by exceptions contained in a bill of lading.^

Bat inland carriers in India cannot limit their ordinary

liability as to articles not enumerated in the Act, by mere

public notice
;
there must be a special contract signed by the

owner of the property or some duly authorized person on

his behalf.^ There have been numerous decisions on the

proper meaning of the usual terms in a bill of lading, but it

will not be profitable here to enumerate them.®

321. As to special notices limiting their liability to be

Liability limit,
^iven to, or by, common carriers by land,

ed by expreas there have been special enactments both in

England and India. Act 3 of 1865 applies

to ordinary inland common carriers except railways. By the

Railway Act (4 of 1879), s. 12 the company is in no case

liable for damage or loss of luggage unless it is booked and

a receipt given for it
;

but if in fact they refuse or neglect

to arrange for the booking, it would seem that they would

still be liable. By s. 11 the value of certain enumerated

articles must be declared and an increased charge accepted,

and then the declared value is the limit of liability for loss

or damage.'* By s. 10 the company's ordinary liability

1

Wyld «. Pickford, 8 M. & W. 443 ;

Henderson v, Stevenson, L. R, 2 H.
So. 470 as explained in Harris v. G. W,
By. Oo., 1 Q. B. D. 615 ; Parker v. S.

E. Ry. Co., 1 0. P. D. 618 ; 2 C. P. D.
416 ; D*Arc v. L. & N. W. Ry. Co., L.

R, 9 C. P. 325 ; Burke v. S. E. Ry. Co.,

6 0. P. D. 1 ;
Watkins v, Rynill, 10 Q.

B. D. 178 ; the disoussion in English
cases as to notices on tickets has been

more curious than useful.
2 Act 3 of 1865, s. 6.

3 Story on Bailments, 512—626.
4 See McCanoe L. & N. W. Ry

Co., 7 H. & N. 477 ; 10 Jur. N. 8.
1958 ; as to when receipt begins, Hodg-
man v. Mid. Ry. Co., 10 Jur. N. 8.

673 ; on “ paintings,” see Woodword
V. L. & N. W. By. Co., 3 Ex. D. 131.
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whetlier as common carriers or as a bailee under the I. 0*

Act can be limited only by a contract in writing in a form

approved by Government, and signed by or on behalf of the

consignor. By s. 14 the company has a lien for its charges

coupled with a power of sale, not only upon the goods

themselves, but also upon any other goods of the same pei'son

coming afterwards into their possession. It has been held

that under such a lien the goods afterwards seized must be
the property of the same person, and not merely entered

in his name, where he is known to be only an agent.^ By
8. 15 a detailed account of goods carried or brought for

carriage, may be demanded, and by s. 29 there is a penalty

for refusing an account or giving a false one. By ss. 16

and 30 there is a penalty if any person takes or delivers

dangerous goods for carriage without giving due notice,

and the company has power to stop, or open and examine

such suspected goods. By s. 13 in case of damage or loss

it is not necessary for the plaintifE to prove the manner

in which such was caused,

822. Where there is no express law as to notices, the

, , , rule is, that a common carrier being ordi-

by special con- narily an insurer of the goods he carries,

may expressly limit his liability by giving

notice that he will not be liable for certain losses, or for

certain valuable goods unless paid for at higher rates.^ But

it seems the better opinion that he cannot, by such notices,

be allowed to limit his li'ability for loss by the wrongful

conversion of the goods by himself or his servants, or for

loss from gross negligence, that is, from the want of ordinary

diligence, or from defects in his vehicles, or from a delivery

1 Dr«stier v, Bosasqaet, 9 Jar. N. S. | 2 Story ou Bailments, 649, 654.

458. 1

27



314 COlCltOK C4BE1XRS.

to a wrong person.^ Now by Section 6 of Act 3 of 1866,

inland carriers in India cannot generally limit their liability

by notices ; there mast be a special contract signed by the

owner or his agent, except as to certain articles, as coin,

notes, &c., enumerated in the Act, and when these exceed

Bs. 100 in value, the sender must declare their value, and

the carrier may demand an increased rate of hire. But by

Section 8, in every case and as to all articles, every such

common carrier will be liable for loss or damage arising

from the negligence or criminal act of the carrier or of any

of his agents or servants.^ By s. 9 in case of loss or damage,

the plaintiff is not required to prove negligence or fraud.

All actually, though casually, employed in carrying are the

servants of a common carrier, though they may be the

regular servants of others and paid by them.^ The English

rule now is, that he may thus limit by contract his liability

for loss even from gross negligence but the soundness of

the rule to this extent seems doubtful
;
the law was once

otherwise, and is so in America.^ Such notices will otherwise

be construed as to their terms like other contracts. The

notice must by English law be brought home to the know-

ledge of the consignor,® and the carrier is bound to the

strict performance of his terms ; so that he cannot send the

goods by a different conveyance, or in a difierent manner

from that agreed upon, or he will be liable for any loss ; he

may be liable for loss from defective vehicles, unless the

notice includes such loss.^ Where by a special notice a

railway company is not a common carrier as to any animal,

1 Story on Bailmente, 549, 654, & 4 P. & 0. S. N. Co. v, Sband, 11 Jur,

670, 571 a ; Asliendon v. L. B. Ry. Co., N. B. 771.

5 £x. D. 190. 6 Story on Bailments, 549 a; 2 Hil«
2 See Martin v. G. Indian P. Ry. Hard, 671—6.

Co., L. R. 3 Exch. 9. 6 Id, 668, 660.

3 MaoUn ir.' London, dco, Ry. Co., 2 7 Id. 561, 663<

Bxob. 426.
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it is in the position of an ordinary bailee and not liable for

loss occasioned or contributed to by the bailor^ as by the use

of an ordinary but insecure mode of fastening.^ The con-

signor^ on the other baud, is bound duly to pack the goods

;

aud he may not practise a fraud on the vigilance of the

carrier^ as by sending banknotes in a bag stuffed with hay»

so as to give it a mean appearance.^

323. Provided he uses no artifices, the consignor is not

Omission to de- bouud to declare the contents of a parcel

;

dare contents. but the carrier is entitled to a true answer

if he enquires; he cannot, though, in all cases refuse to

carry, if the owner declines to state the contents, though he

declares the value, unless he has reason to suspect that the

articles are dangerous.^ If goods are apparently safe to be

carried, but are in fact dangerous, and the consignor is

aware of such danger, and leaves the carrier in ignorance

thereof, he will be liable if damage ensues,^ Where there

is a notice limiting the liability as to valuable goods, or

where the goods are among those enumerated in Act 3 of

1865, and exceed Rs. 100 in value, an omission to declare

the contents is an implied holding out that the goods are of

the ordinary value; the sender must declare the value, but

otherwise the carrier, if he wishes for information as to the

goods offered to him, is bound to make the inquiry.^ If the

carrier accepts goods as contents unknown,^^ he contracts

to carry them whatever the contents may be, though in fact

by mistake they were misdescribed.® Where he is protected

1 Eiohardson N. E. By. Co., L. E.
7 0. P. 81.

2 Story on Bailments, 563, 666 ;

Gibbon v. Paynton, 4 Burr. 2298.
3 Id. 566-7 ;

2 Hilliard, 570 j Crouch
. London, &c. Ey. Co., 14 C. B. 255.
4 Brass v. Maitland, 6 E. & P. 486 ;

Farrant v. Barnes, 8 Jar. N. S.

5 Story on Bailments, 568 ; Kiley v,

Horne, 6 Bing. 217, 224 ; Wbaite v,

L. & Y. Ry. Co
, L, R. 9 Excb. 67.

6 Lebeau v. G. S. N, Co., L. R. 8 C.
P.
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by the omission to declare and the goods are by his negli-

gence taken beyond their destination, and then lost or injur-

ed^ he is still protected by the omission from liability.^ But

it trould seem that though the sender does not declare the

value as required by Section 3, yet, by Section 8, a carrier

would still be liable for loss or damage, if arising from the

negligence or criminal act of himself or servants, but not

otherwise.^ By Section 4 the increased rates cannot be

charged, unless a tariff of such rates is stuck up in the

oflSce ; but the sender should declare the value though there

is no such tariff,®

323a. To write outside the package the nature of the

contents is not a suiOBcient declaration.^ If a package con-

sists partly of enumerated articles above Rs. 100 in value,

and partly of others, the liability for these latter continues,

though for the want of a declaration there^is no liability for

the former.® ** Loss^' in the Act means so that the things

cannot be found, not loss from delay in delivery.® And
writings’^ mean writings of value; an imperfect deed is

not sucb.^ The goods must be lost by the carrier, and not

merely to the owner. Such loss may be either permanent

or temporary ; and where the carrier is protected from liabi-

lity for loss from want of a declaration, the protection in-

cludes not merely the value of the goods lost, but any

special damages consequent on such loss. Where the carrier

has not lost the goods, but has wrongfully detained them, he

may be liable for their detention, though he would not have

1 Morritt V. N. E. By. Co., 1 Q. B. 6 Beinstein v. Baxendale, 28 L. J.

D. 802. 265 C. P.

2 Metoalfe v. London, &o. By. Go., 6 Hern v. London, &o. By, Co., 10

27 L. J. 205, 388, C. P. ; Harfc v. Bax- Eich. 801.

endale, 6 Bxoh. 769. 7 Stoeseiger v. S. B By. Co., 28 L.
8 Id. J. 29 Q. B.
4 Owen v. Burnett, 2 0. & M. 858.
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been for fcheir loss
; but it is not allowable to make him prac-

tically liable for their temporary loss by suing as for t^eir

detention ; to be actionable the detention must be distinct

from, and not the mere result of, such temporary loss,^

324.

Waiver
claration.

There may be a waiver of the declaration ;
but the

of de- receipt of the goods by the carrier, the

apparent value of which is beyond the sum
for which a declaration is required, is not such ; but if the

sender declares the value he is not bound to tender the

increased rate, and if the ordinary charge only is made, it is a

waiver of the right to the higher rate, and the carrier will

be liable for loss or damage.^ Ordinarily, upon a loss,

damage, or non-delivery, the burden of proof is on the

carrier to show that he exercised exact

genoe^^
diligence;^ and by Section 9, Act 8 of

1865, the plaintiff need not prove that loss,

damage or non-delivery was owing to the negligence or

criminal act of the carrier, his servants or agents; but

nothing is said as to the rule where the loss was owing to

some other cause for which the carrier is liable. Where
the goods have been stolen, though it is not necessary, by

Euglish law, to show that the taking was by any particular

servant of the carrier, still there must be at least a primd

facie case that the taking was by some one or other of hia

servants.'* Where one,, who falsely calls himself a servant

of the carrier, steals goods, the carrier is not estopped

to deny his being a servant though he thought at the

time he was.*

1 Millen v. Brafch, 10 Q. B. D. 142.

2 Behrens v. G. N. Ry. Co., 8 Jar. N,
e. 69, 667 ; Story on Bailments, 673.
8 Story on Bailments, 574.

4 McOneen «. O W. P.w. T. TJ

10 Q. B, 678 dissentlDg fromYatiffhtoa
V. L. & N. W. By. Oo., L- R. 9 Exoh.
93
6 Way V, G. B. By. Co., 1 Q. B. D.
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When it ends.

325. The liability begins upon delivery tO| and accept*

anoe by, the carrier ;
the delivery may be

biUty
constructive as well as actual.^ Where the

owner or his agent accompanies the goods,

and has exclusive custody of them, the carrier is not liable.*

The liability ends when the goods have

arrived at their place of destination, and

are deposited there, and no further duty remains on the

carrier;* but it seems to be the duty of the carrier to give

notice of arrival, and to wait a reasonable time for their

removal
; after that his liability is only as a warehouseman

or ordinary bailee.^ So where luggage is deposited in a cloak

I’oom, a railway company is in the position of a bailee for

safe custody ; and the right rule seems to be that the

conditions on the deposit ticket are part of the contract, if

shown to have been known to the depositor, or if he reason-

ably ought to be taken to have known them.* The carrier

will not be liable to the consignor, if by the order of the

consignee, the delivery is at a place different from that

agreed upon with the consignor.* Where a carrier receives

a parcel addressed to a place beyond his own limits, but

makes no agreement to restrict his liability, it continues

till the parcel arrives at its place of destination, and he is

liable, and is the proper person to be sued, though it be lost

beyond his limits / or if there is a condition exclnding liabi-

1 Story oa Bailments, 532, 634—7

;

2 Hilliard, 558.

2 Id. 533 ; East India Co. v. Pullen,
1 Stra. 690.

3 story on Bailments, 538. See
Shepherd v, B. &E. Ry. Co., L. R. 3
Excn. 189, where the Court differed

upon the facts.

4 Mitchell v. L. & Y. Ry. Co., L. R.
10 Q. B. 260 ; Chapman v, G. W. Ry.
Co. I 5 Q. B. B. 278.

5 Harris v, G. W. By. Co,, 1 Q. B.

D. 630 ; Parker v, S. E. Ry. Co., 1 0.
P. D. 618.

6 Bartlet v. L. & N. W. By. Co., 8
Jur, N. S. 58.

7 Story on Bailments, 538 ; Mus-
cbamp V. Lancaster Ry. Co., 8 M. &
W. 421 ; Crouch v, London, &c. Ry.
Co., 14 C. B. 255. In America the rule
seems to be the other way ; see 2
Hilliard, 388, and Sedg. on D., (5th ed.

)

396 (n).



COHMOH CABRIBB8. 819

lity for loss beyond his limits, he must show that the goods

passed safely out of his custody.^ Iq the former case the

carrier beyond is the agent of the first carrier
;
so conversely

where the first carrier is the agent for the carrier beyond,

the latter may be sued, though the contract to receive and
forward the goods was with the former and the same prin-

^

ciple is in the case of passengers as of goods*

goods carried by Where there is one entire contract to carry

partly by land and partly by sea, the con-

tract is divisible and as to the land journey the carrier is

within the protection of the Carriers^ Act.^ Whether the

carrier is bound to make a personal delivery to the con-

signee, will depend much upon the usage of particular places

and trades
;
generally, it seems that, if there is no usage or

contract to the contrary, an actual delivery is necessary

but as to railways the rule seems to be that their duty is to

deliver on the platform, if the consignee is present, or if not

present, then to keep the goods safely for a reasonable time.®

Where there is no usage to deliver goods at the house of

the consignee, the carrier is yet bound to keep the goods

for a reasonable time at his own risk as carrier, and to give

due notice to the consignee.^ It has been thought that, as

to railways, there is no duty to give notice, and that the

liability after arrival at the terminus, is that of a ware-*

houseman only ; but in the absence of express law, usage, or

contract otherwise, railways are liable as ordinary common
carriers.® Where the owner interferes to control the place

1 Kent V. Midi. By. Co., L. B. 10 Q.
B. 4.

2 Gill V. M. S. & L. By. Co., L. B.
8 Q. B. 186.

8 G. Western By. Co. v, Blake. 8
Jur. N. B. 1013 ; see Znnz v. 8. £. By.
Oo., li. B. 4 Q. B. 639.

4 lie Contour v. L. & S. W. By. Co.,

L. E. 1 Q- B. 64.

6

Hyde v. Trent, &o. Co., 6 T. B.
389.

6 Story on Bailments, 543 : 2 Hil*
Hard, 382, 667-

7 Id 546 } Bourne v. GatiBe, 11 Cl.
&F. 45.

8 Id. 648 (n).
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and manner of delivery, this will terminate the exclusive

possession, and consequent liability of the carrier.^

326. It is sufficient if goods brought by a ship, are

delivered on board, or at the usual wharf

;

good?*caSed by but there must be due notice to the con-

signee, who is entitled to receive them on

board, and it cannot be insisted that they should be landed

Duty in absence, at the wharf.2 If the Consignee is dead,

&o., of consignee, cannot be found, or refuses to receive the

goods, the duty of the carrier is to secure the goods for the

owner, and generally to do what is reasonable under the

circumstances of the case. There is no general rule of law

requiring him to give notice to the consignor, but in some

cases it may be reasonable, and therefore necessary that he

should do 80.^ A carrier, after a refusal of

the goods at the consignee's address, is an

involuntary bailee, and is only bound to act with reasonable

care and caution with respect to the goods.^ He may then

recover expenses reasonably incurred in the custody of the

goods, and would seem also to have a lien for the same.^

Where there is no special contract as to the time of deli-

very, it must be within a reasonable time; but if the carrier

has used ordinary diligence to prevent delay, he is not

liable for delay from accidents,^ or causes beyond his

control.^ A contract by a railway company to carry by a

particular train which ordinarily arrives at a particular

hour, is not a warranty that it will so arrive.® A delivery

Time of delivery.

1 Story on Bailments, 541*2.

2 Id. 544.

Id. 545 ; Hadson v. Baxendale, 27
L. J. 98 Exoh. ; G. Western By. Oo. v.

Oroncb, 27 L. J. 845 Exob.

4

Hengh v, L. & N. W. By. Oo. L.,
B. 5 Exoh. 5I ; on the subject of mis-
delivery, see ante § 253.

5 G. N. By. Oo. v, Swaffield, L . B. 9
Exoh. 182.

6 Story on Bailments, 545 a.

7 Taylor V. G. N, By. Co. L. E. 1 0.
P. 886,

8 Lord V. M. By. Oo., L. B. 2 0. V,
839.



COMMON OABRIIBS* 321

to a wrong person, even innocently, is a conversion but a

delivery to the consignee named, though at a place short of

that named is a good delivery as against the consignot*.^

Where bills of lading are drawn in sets, the master of a ship

or a warehouseman as his agent will not be guilty of con-

version by delivering the goods to the holder of the second

bill where the first has been endorsed for value to a third

party, unless he had notice thereof.^ Where the carrier is

agent for the sale of the goods on arrival, then, as soon as

the goods are landed or stored for sale, he is only liable as

factor; and where, by the course of trade, a single payment

as freight is made to the owners of the ship, the master

is their agent as factors, but it is otherwise if there is a

distinct agreement with the master alone.^ So, where lug-

gage, &o., is lodged in the cloak room at a railway station,

it is not x’eceived by the company as carriers, but it is a

deposit with or without hire as the case may be.^

327. The carrier is excused where there has been loss by

When non.deli. ^he act of God,® by public enemies, or by
very is excused. reason of inherent defects, or where from

the nature of the goods they are liable to peculiar risks, and

he has taken all proper precautions against them
; or where

there has been a seizure consequent upon some illegal act of

the shipper, or where the right of stoppage in transit is

duly exercised.^ Where an adverse title is set up, and notice

is given to the carrier not to deliver, he will deliver to either

party at his peril,® When goods are consigned to a vendee

3 Story on Bailments, 545 b ; Ross N. 8. 1218 ; Harris i;. G, W. By. Oo/,
V. Johnson, 6 Bur. 2825. 1 Q. B. D. 615.

2 Cork 1). Co. V Q. 8. & W. Ey. 6 Nugent v. Smith, 1 0. P. D. 487 ;

Co., L. K. 7 H. L. 269. see ante § 320.

3 Glyu t>. E. W. I. Dock Co., 6 Q. B. 7 Story ou Bailments, 674—6 j 679
D. 475 ; 7 App. Cas. 163 ; ante § 263,
4 Story on Bailments, 546—8. 8 Id. 682 ; Sheridan t>. New <

6 Van Toll v, S. £. By. Co., 8 Jur. Co., 28 L. J, 68 0. F.
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Who should sue *^^<5 consignee is tl»e person to sue
the carrier. Carrier, for the consignor was his agent

to retain him : it is otherwise where the goods were sent for

approval
;

or where the carrier contracted with the con-

signor in consideration of his becoming responsible for the

hire
;
so where the property has not passed to the vendee,

or the carrier is not of the vendee^s selection expressly or

impliedly, or generally where he is employed by the con-

signor, and the goods are at his risk, then the consignor is

the proper plaintiff.^

328. On delivery of goods to a carrier, he acquires a

General rights special interest in them enabling him to

of a carrier. sne.^ Though the carriage is dispensed

with, the hire may be demanded, as there have been risks

incurred by the delivery to him so the hire may be de-

manded in advance, and he has a lien for the hire
; but this

is a particular lien only, and cannot, even by notice, but only

by a special contract, be made a general lien but a lieu

does not authorise a sale, but it will exist though there has

been a wrongful delivery by one not the owner, if the carrier

carries the goods innocently,^. Generally, the consignor is

bonnd to pay the hire ^or freight, but the cousignee may
expressly or impliedly engage to do so, and then he also is

responsible for the same.®

329. A common ferryman is a common carrier, and is

^ , bound to provide safe and secure ferry boats.
Common ferry- ^ j ^

I is a common aud Safe slips and landing stages, and all
carrier. < -i. p e

proper means and appliances for the sate

1 Coats V. Chaplin, 8 Q. B. 483 ; 4 Wright v.. Snell, 5 B. & Aid. 350 ;

Coombs t>. Bristol, &o. Ry. Co., 27 L. 1 Selw. N. P. 455.
J. 269, 401, Exch. ; 1 Selw. N, P. 456. 6 Story on Bailments, 686, 588.

2 Story on Bailments, 685. 6 Id, 689.
3 Ibid.
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transit of persons who may have occasion to use the ferry

for themselves, or for the transit of their horses and oar*

riages, luggage and merchandize.^ In England it seems that

an ancient or common ferry is a monopoly derived from royal

grant, and that the ferryman is bound always to keep such

a ferry up and is liable by indictment if he neglect to do

so.® If the ferryman overloads the boat, and, for the safety

of the lives of the passengers, it becomes necessary to throw

some of the goods over, the ferryman will be liable to the

owners thereof, but not if the necessity arose from a storm,

no default being in the ferryman.® A right of ferry, where

it exists, is limited by the particular user, as from spot A to

B. A new line that is not substantially the same as the old

line is not an invasion of the right
; but there is no precise

rule as to what proximity is an invasion.^ The right is also

limited to carrying by means of a ferry, and would not

extend to a bridge in substitution of it
; and a new high-

way, as a railway, or the carrying of a new or different

traffic would not be an invasion of the right.® The right to

the tolls of an ancient market is a very similar franchise,

the invasion of which is an injury and may be restrained by
injunction; and it is a question of fact whether the rival

market, though not held on the same day or of precisely the

same kind, is a disturbance of the franchise.® Ordinarily

the mere selling in a private shop not within the limits

of a market marketable goods on a market day is not a

disturbance of the market, though the shop may be opposite

to the market, and though as i matter of fact there is the

1 “Willougliby V. Horridge, 12 0- B.
>1.

2 Letton v, Gooden, L. B. 2 ISq. 131.

3 Moubo's Case, 12 Co. 63.

4 Newton v» Cubitt, 9 Jar. N. 8.

544.

5 Hopkins v. G. N. By, Co. , 2 Q. B.
D. 224.

6 Blwes V. Payne, 12 Oh. D, 466 j
Fenryn v. Best, 3 £i. D. 262.
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benefit o£ the larger concourse of people on the market

daj.^ Want of due space for sellers in the market is a

defence to an action against a dealer who cannot find room

in the market, and sells outside it ; but it is not a defence

for setting up what is^ in effect, a rival market place for

such sellers.^ It seems that the franchise of a market has

nothing to do with the ownership of the ground, though it

may be that the want of such may hinder the enjoyment of

the franchise. Such a market may be confined by metes

and bounds, or it may be without such, so that the extent of

its location may vary with opportunity.® So far as a ferry

or a market is a franchise, an injury to its enjoyment is

obviously an invasion of a general right good against all

others, and so is really a tort of the first class
;
but apart

from its origin, and in respect to the defaults of the owner

of such franchise, his position is so analogous to that of a

common carrier or an innkeeper that the subject is appro-

priate for notice here.

330. There are some persons who resemble bailees, but

their custody of goods is not consequent
Quasi-bailkes upon any contract: thus, revenue ofiicers

or CUSTODY. ^ ^ ^

and others who seize property for supposed

judicial offioera. forteitures
;

it the seizure was without jus-

tifiable cause, they are responsible for all

losses and damages; if the seizure was for a justifiable cause,

they are responsible only for losses and damages occasioned

by the want of ordinary diligence.^ So, the officers of a

Court, entrusted with the custody of property, are bound to

exercise ordinary diligence ; and the same rule applies to

1 Mauoliestdr v. Lyons, 22 Oh. D. 3 Attorney*General v, Horner, 14 Q*
307. B. D. 254.

2 Goldsmid v. G. B. By, Co., 25 Cb. 4 Story on Bailments, 618.
D. 611 j 8 App. Gas. 937.
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Salvors.

binder of pro- receivers, and other depositaries appointed

by the Court.^ The finder of lost property

on land is sabjeot to the same responsibility as an ordinary

bailee ;
he may not sue for salvage or compensation, but ha

may detain the goods till paid for his trouble, and as to

goods commonly on sale, be may sell them if perishable, or

if his charges amount to two-thirds of the value and the

owner declines to pay them.^ Salvors, or

those who assist and save ships in distress

or abandoned at sea, are entitled to salvage, and have a

lien for the same
;
they are bound to exercise ordinary dili-

gence, and are hand jide possessors whose possession cannot

be lawfully displaced by any third persons.^

831. Another class of torts by breach of a private duty

Actions poe existing generally by reason of a contract

between the parties, is where damage ensues

from deceit. The fraud,-^that is the wrong itself,—is always

a tort, and the occasion is generally that of some contract,

though this need not be with the wrongdoer ;
thus where A

deceives B into making a contract with C, there is no privity

of contract between A and B, but the contract between B
and C is the occasion of A^s liability for a tort to B. Where
the fraud does lead to a contract between A and B, this

may afford ground either for a rescission of the contract, or

for a defence to specific performance ; but these are strictly

contractual remedies, and are quite distinct from the remedy

for the tort of deceit causing damage to B in the execution

of the contract.^ If a falsehood be knowingly told, with an

intention that another person should believe it to be trne,

and act upon it, and that person has acted upon it, and

1 Story on BcdlmentSy 620-1. 3 Story on BailmenU, 622-3.
2 Ss. 71» 161, 168, 169, 1. 0. Act ; 4 See riggott on Torts, 264,

Btory on Bailments, 621 a 9 ante $ 288.
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thereby suffered damage, the party telling the falsehood is

responsible in damages in an action for deceit, there being a

conjunction of wrong and loss, entitling the injured party

to compensation.^ The weight of authority in England cer-

tainly is, that there must be moral as well as legal fraud

)

in truth there is no such distinction, and there is no more

sense in the term ** legal fraud/^ than there would be in

legal beat or cold. There never can be a well-founded

complaint of legal fraud except where some duty is shewn

and correlative right, and some violation of that duty

and right.2 It is not necessary, in all cases, to show that the

False represent- defendant knew the representation to be
ation, what. untrue ; for if he made the statement for a

fraudulent purpose, and without believing it to be true,

and with the intention of inducing the plaintiff to do an act,

and that act is done to the prejudice of the plaintiff, the

defendant is liable.*^ The fraud is the gist of the action, and

hence in an action for deceit the plaintiff must establish

that the defendant has made a statement false in fact

and fraudulent in intent. If a man makes a statement

knowing it to be untrue with the intention that another

should act upon it, that obviously is fraud
; so also if a man

recklessly, not caring whether it be true or false, makes a

statement with the intention that another should act upon it,

that also is fraud. In both cases there is the moral turpi-

tude which is necessary to maintain an action for damages

for deceit. If a man makes a statement which be believes

to be true but which is in fact untrue, even though made

with the intention that another, should act upon it, this will

1 The leading? case is Pasley c. Free- 2 Weir v. Bell, 8 Ex. D. 288, 248
2 Sm. L. C. 82. See also Polhill JoliSe v. Baker, 11 Q. B. D. 270^274

t. Walter, 8 B. & Ad 114. 8 Taylor Ashton, 11 M. &
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not suffice to maintain such action.^ Hence there is a wide

distinction between an action for deceit^ and a suit to set

aside a purchase obtained by misrepresentation; as in the

latter case the plaintiff may succeed though the misrepre-

sentation was innocent.^ From actions for deceit must also

be distinguished those cases in which the fraud was by some
third person, but was directly caused through the negligence

of the defendant who, in breach of some duty, afforded him

the means for committing the fraud, and so, as against the

plaintiff, is estopped by his own conduct.^ The representa-

tion need not be made directly to the plaintiff
; it is suffi-

cient if it be made for communication to him or to the class

of persons to which he belongs, or to the public generally

with a view of its being acted on.^ It is not necessary to

prove that the false representation was made from a corrupt

motive of gain to the defendant, or a wicked motive of injury

to the plaintiff ; whether the defendant has any interest in

the assertion he makes, or in the matter respecting which it

is made, is perfectly immaterial, the general rule being,

that if any man makes a fraudulent representation for

another to act upon it, either directly or indirectly, and it

is calculated to induce that other person to act on it, and

he does act on it, the person who makes the represent-

ation is responsible in damages.^ But the damage must be

brought about by the wrongful act of the defendant; it will

not be so, if in fact the plaintiff did not rely upon the repre-

sentation ; but it will be no defence that the plaintiff was
partially influenced by other inducements to act upon it.®

1 Joliffe V. Baker, 11 Q. B. D. 276. Silvester, L. R. 9 Q. B. 34.

2 Arkwright v. Newbold, 17 Ch. D. 6 Polhill v. Walter, 3 B. & Ad. 114.
320. 6 Clarke v. Dickeon, 28 L. J. 225 O.

8 Coventry G. B. By. Co., 11 Q. P. ; Arkwright t». Newbold, 17 Ch. D.
B. D. 776. 324 ;

Smith v. Chadwick, 20 Ch. D

.

4 Swift V. Winterbotham, L. R. 8 Q. 45 ; 9 App. Gas. 201.
B. 253 and 9 Q. B. 301 ; HichardsoQ v.
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thereby suffered damage^ the party telling the falsehood is

responsible in damages in an action for deceit^ there being a

conjunction of wrong and loss, entitling the injured party

to compensation.^ The weight of authority in England cer-

tainly is, that there must be moral as well as legal fraud

;

in truth there is no such distinction, and there is no more

sense in the term “ legal fraud,’' than there would be in

legal heat or cold. There never can be a well-founded

complaint of legal fraud except where some duty is shewn

and correlative right, and some violation of that dnty

and right,2 It is not necessary, in all cases, to show that the

False represent- defendant knew the representation to be
ation, what. untrue : for if he made the statement for a

fraudulent purpose, and without believing it to be true,

and with the intention of inducing the plaintiff to do an act,

and that act is done to the prejudice of the plaintiff, the

defendant is liable.^ The fraud is the gist of the action, and

hence in an action for deceit the plaintiff must establish

that the defendant has made a statement false in fact

and fraudulent in intent. If a man makes a statement

knowing it to be untrue with the intention that another

should act upon it, that obviously is fraud ; so also if a man

recklessly, not caring whether it be true or false, makes a

statement with the intention that another should act upon it,

that also is fraud. In both cases there is the moral turpi-

tude which is necessary to maintain an action for damages

for deceit. If a man makes a statement which he believes

to be true but which is m fact untrue, even though made

with the intention that another, should act upon it, this will

1 The leadinp' case is Paaley Free- 2 Weir v. Bell, 8 Ex. D. 288, 248
man, 2 Sm. L. O. 62. See also Polhill Joliffe v. Baker, 11 Q. B. D. 270—274
. Walter, S B. & Ad. 114. S Taylor v, Aehton, 11 M. A W.
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not suffice to maintain snob action.^ Hence there is a wide

distinction between an action for deceit^ and a suit to set

aside a purchase obtained by misrepresentation
;
as in tho

latter case the plaintifE may succeed though the misrepre-

sentation was innocent.^ From actions for deceit must also

be distinguished those cases in which the fraud was by soma
third person, but was directly caused through the negligence

of the defendant who, in breach of some duty, afforded him
the means for committing the fraud, and so, as against the

plaintiff, is estopped by his own conduct.^ The representa-

tion need not be made directly to the plaintiff
;

it is suffi-

cient if it be made for communication to him or to the class

of persons to which he belongs, or to the public generally

with a view of its being acted on.^ It is not necessary to

prove that the false representation was made from a corrupt

motive of gain to the defendant, or a wicked motive of injury

to the plaintiff
; whether the defendant has any interest in

the assertion he makes, or in the matter respecting which it

is made, is perfectly immaterial, the general rule being,

that if any man makes a fraudulent representation for

another to act upon it, either directly or indirectly, and it

is calculated to induce that other person to act on it, and

he does act on it, the person who makes the represent-

ation is responsible in damages.^ But the damage must be

brought about by the wrongful act of the defendant; it will

not be so, if in fact the plaintiff did not rely upon the repre-

sentation ; but it will be no defence that the plaintiff was
partially influenced by other inducements to act upon it.®

1 Joliffe V. Baker, 11 Q. B. D. 275, Silvester, L. R. 9 Q. B. 34.

2 Arkwright v. Newbold, 17 Ch. D. 6 Polhillv. Walter, 3 B. & Ad. 114.
320. 6 Clarke v. Dickson, 28 L. J. 226 0.

3 Coventry v. G. E. Ry. Co., 11 Q. P. ; Arkwright v. Newbold, 17 Ch. D.
B. D. 776. 324 ; Smith v. Chadwick, 20 Ch. D.
4 Swift r. Winterbotbam, L, R. 8 Q. 45 j 9 App. OaB. 201.

B. 253 and 9 Q. B. 301 ; Hiohardsou v.
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In respect to contracts, fraud and misrepresentation are

defined and distinguislied in Sections 17 and 18, Indian

Contract Act. The former involves the intent to de^ceive,

while the latter seems to be an unjustifiable but innocent

misleading. Fraud afiects agents and principals alike, and

active fraud makes all contracts voidable
;

but not so

passive or silent fraud, or misrepresentation, if the truth

was discoverable by ordinary diligence.

332. An action is maintainable for a false and malicious

representation, though made under the pre-
Aa to a right.

Qf ^ claim of right, if it was made

without reasonable and probable cause, and must have been

known to be false by the party making it, and special dam-

age has resulted to the plaintiff from the wrongful act
;
as

where one has falsely pretended that he was entitled to a

lien on goods.^ But if A makes a false representation to B,

to induce him to bring an action against C, and B sues and

recovers, no action will lie by 0 against A.^ For, in general,

it is not actionable to induce a third person to bring a

wrongful action, except, perhaps, under the circumstances

stated in Section 68 ; so, a man shall not have an action

against another, because that other has previously brought

an action against him, the mere exercise of the right to sue

not being, in itself, a ground on which any one is enabled

to say that he is damnified f and so also, no action will lie

against a person for giving false evidence at a trial. If a

man undertakes positively to assert that to
What ianot

-i i

^ownto be true, be true which he does not know to be true,
is false.

which he has no grounds for believing

1 Green v. Button, 2 0. M & R. 2 Collins v. Cave, 28L. J. 204 Ezch.

716 ; Bailey v. Walford, 9 Q. B. 197 ; 3 Cotteril v, Jones, 11 0. B. 718.

Hiraohfield v. L. B. Ry. Co., 2 Q. B. 4 ColUns v. Cave, 5 Jur. N. S. 296,

D. 1.



ACTIONS FOB OXCBIT. 329

to be true, he .does in reality make a wilful representation

which he knows to be false.^ It is no defence that the

representation is capable of a meaning not literally false, if

that is not the proper sense in which the words ought to be
taken as used.^

333. If directors of public companies authorize the

Directors o £ publication and circulation of prospectuses
companies. advertisements concerning the affairs of

the company, containing statements, with their signatures

annexed thereto, which are false to the knowledge of the

directors, or which the directors, from their position and

means of knowledge, may fairly be taken to warrant as

true, they will be responsible in damages to parties who
have taken shares, and invested money in the company, on

the faith of these prospectuses, and have sustained damage
in consequence thereof.^ But the estate of a deceased

director not shown to have benefited by the deceit, cannot

be made liable for the losses from it.^ Where the company

has adopted these representations there may be an action

against the company also, bub not against an individual

shareholder who has not signed the report.^ Where the

company are in truth the principals, and directors mere
intermediate agents, then in the absence of personal frauds

individual directors are not liable for the fraudulent acts of

agents.® So an innocent director is not liable for the fraud

1 Evans v. Edmonds, 13 0. B. 786. Conybeare, 8 Jur. N. 8. 846 ; David-
2 Clarke t>. Dicksou, 28 L. J. 225 son v. Tulloch, 6 Jar. N. S. 648 ;

C. P. Claris V. Dickson, 28 L. J. 226 C. P. ;

3 Henderson v. Laoon, L. B. 5 Eq. Barry v. Croskey, 2 John & H. 27 ;

249 ; Heese Kiver, «&o. Co. v. Smith, Addie v. W. B. Scotland, L. B. 1 H. L.
L. E. 4 H, L. ^ ; Jackson v. Tnr- Sc. 146.

quand, ibid. 805 ; Peek v. Gurn^, L, 6 Weir v. Barnett, 3 Ex. D. 41 and
B. 6 H L. 377 ; Phosphate S. Co. v, 238; on evidence of frand throngb
Hartmart, 5 Ch. D. 394. agent, see Blake v, Albion L» Co., 4

4 Peek v, Gurney, L. E. 6 H. L. 398. C. P. D. 94.

5 See Hew Brunswick, &c. Co. v.
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of his oo-directors in issaing false reports and paying false

dividends^ where the accounts are audited by responsible

officers^ and he had no ground for suspecting fraud and so

was not guilty of negligence.^ A mis-statement of intention

may be the same as a mis-statement of fact, as where deben-

tures are issued for an alleged purpose not substantially

that for which they are to be used, and if a plaintiff in fact

relied on such mis-statement, though otherwise mistaken

as to their value as a security, he may have an action for

deceit against the directors personally responsible for the

prospectus of their isaue.^ But the prospectus of an intended

company affects only the original allottees to whom it was

issued, and not subsequent purchasers of shares in the

market after its purpose was exhausted.^ The manager or

secretary of a joint-stock bank is not civilly irresponsible for

false or fraudulent statements, touching the state of the

bank, which induced plaintiff to buy shares, although he may
have acted under the authority of the directors.'* A false

representation, to be the representation of the company,

must be made by a report adopted at a general meeting, and

put forth to the public, either intentionally, or becoming

circulated in the ordinary course of business. A company

will not be allowed to retain any direct advantage from

fraudulent representations of their directors, as an increased

price for their shares;^ but they would not be liable for

any incidental loss to the plaintiff, unless they knew that

the representations were made with intent to defraud the

plaintiff.® A person has a right not only not to be misled

1 In re Denham & Oo., 25 Ch D. 5 Addie v. W. B. Scotland, L. B. 1
752. H. L. 8c. 168, 167.

2 Edgington v. Fitzmanrice, 29 Ch. 6 New Bruniwick, Ac. Co. v. Cony-
D. 459. beare, 8 Jnv. N. S, 676 ; w?. p. Frowd,

8 Peek p, Gnrney, L. R. 6 H. L. 411. 8 L. T., N. S. 843.
4 Cullen v, Thomson, 9 Jur. N. S. 86.
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by any statements actually false, but to be informed of

all the facts, the knowledge of which might reasonably

have deterred him from contracting for shares
; a prospec-

tus may thus oontaiu either misrepresentations, or the

absence of true representation.^ Still mere trifling errors,

or overpraise of the prospects of a company, will not amount

to a deceptive statement.^ A misrepresentation as to a mere

matter of law is not a ground for relief.^ Though it is

enough to show that there was a fraudulent representation

as to any part i3f that which induced the party to enter

into the contract which he seeks to rescind, yet an innocent

misrepresentation or misapprehension not constituting a

complete difference in substance, (and so a failure of consid-

eration) is not a ground even for rescission, and much leas

for an action for deceit.^ So a party otherwise entitled may,

after a knowledge of the misrepresentation, be barred by

acquiescence and acts inconsistent with his right to repu-

diate.® A false representation by an officer of a company,

(not being within the scope of his authority), even though

made at the office, is not the representation of the company.®

The member of a company though induced by fraud to take

shares in it, and so having a good defence as between him-

self and the company, may still be liable to the creditors of

the company and to contribute to the assets for their pay-

ment.^ For a person induced by fraud to buy a chattel may
retain it and yet sue for damages, but he who buys shares,

buys not a chattel but a share in a partnership, and then

1 New Branswick Co. t>, Mnggeridge, B. 687-
7 Jar. N. 8. 132 ; Peek v. Gurney, L. 5 Ex parte Briggs, L. E. 1 Eq. 488 j

R. 6 H. L. 877. Sharaley v. L. Ry. Co., 2 Ap. C. 663.
2 Kischi;. Venezuela Ry. Co,, 11 Jur, 6 Ex p. Frowd, 3 L. T., N. 8. 843.

N. 8. 646 ; L. R. 2 H. L, 99. 7 Oakes Tnrquand, L. R. 2 H. L.
3 Rashdalei;. Ford, L. R. 2 Eq. 760. 325 ; Stone v. City Bank, 3 0. P. D.
4 Kennedy v. P. Ac* Co. L. R. 2 Q. 282.
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tbe only remedy is rescission and restitution on both sides,

and that is only possible so long as the company is a going

concern.^ There must be not only repudiation bnt steps

taken to enforce it before the winding up ; an equity that

might avail before that, cannot then be set up against the

creditors and co-contributories.^ A single shareholder may
Lave an action against the directors, or any one of them, in

respect of any transaction which the body of shareholders

could not sanction, as the fraudulently declaring dividends

out of capital; but otherwise, the company, and not the

directors, may be liable.^ The personal liability of directors

is governed by the ordinary law of principal and agent
;
and

a shareholder may sue them personally where he charges

them with breach of their trust towards the company.^
Directors having a discretion as to accepting a transfer of

shares must exercise it reasonably.^

334. An action for breach of warranty is of course an
action on the contract, and then if the misrepresentation,

amounts to a warranty, it is immaterial that it was innocent.

But for an action in tort for deceit the misrepresentation,

whether it strictly amounts to a warranty or not, must have
been fraudulent, that is, be known to be false and be made
with the intention of its being acted on to the damage of the
plaintiff.® In using the word warranty it is not meant that

the warranty between the parties has the effect of a contract

;

it is no more than a misrepresentation
; but it is no lesa.^

1 Houldsworth v. Glasgow Bank, 5
App. Cas.^317

j Burgess’s Case, 16 Cfl.
D. 507.

2 Scottish Pet. Co. in re, 23 Oh. D.
429 t on fraud as a defence to specitio
performance, see Specific Relief Act,
8.^ 28 (5), and aa a ground for resois-
Biou, B. 35*~'38*

3 Davidson v. Tullooh, 6 Jur, N. S.

543.

4 Ferguson v. Wilson, L. R. 2 Oh.
77 ; Turquand v. Marshall, id. 4 Oh. 376

;

Wilson V. Bury, 5 Q. B. D. 526.
5 Robinson v. Chartered Bank, L. R.

1 Eq. 32.

6 Ohandelor v. Lopus, 1 Sm. L. C.
183.

7 Langridge v. Levy, 4 M. & W. 887,
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Whenever a represen fcation amounts to a warranty or posi*

Represontations
assertion of the fact stated, and is un-

amounting to a true, it is really fraudulent, whether there
warranty.

knowledge, or want of knowledge, of

the untruth on the part of the person making it.^ It is

equally false and fraudulent for a man to affirm his know-

ledge of that of which he knows nothing, as to aver that to

be true which he knows is not true.^ A warranty will not

bind a man in a thing that is apparent; as to warrant that a

horse has both his eyes, when he is manifestly blind of one

of them.® But a purchaser, who relies upon a fraudulent

warranty, is not bound to make any particular exaininatiou

of a horse before he buys ; and though, if, not relying on the

warranty, he had done so, he might have ascertained the

defect, he may have an action for deceit.^ One who know-

ingly sells goods with a counterfeit trade-mark will be liable

in an action for deceit to the purchaser for damages.^ If

what passes between a vendor and purchaser forms no part of

the negotiation ending in the purchase, it cannot be treated

as a warranty
;
a previous private representation regarding

a horse afterwards sold by public auction, is not a warranty.®

The representation by a party of a particular fact, where the

means of knowledge lie peculiarly or exclusively within bis

reach, will be a warranty; as where a diamond merchant

fraudulently represents a particular stone to be a diamond,

and sells it as 8uch7 But a representation concerning a

matter which is obvious to ordinary intelligence, and lies as

much within the knowledge of one party as the other, will

1 Williamson v. Alison, 2 East. 450.

2 Lord Mansfield in Schneider
v.^Heatb, 3 Camp. 508.

3 Ekins v. Tresham, 1 Lev. 102.

4 Holyday v. Morgan, 28 L. J. 9 Q.
B. ; Smith v. Bryant, 10 Jnr. N. S.
1107.

5 Crawshay v. Thompson, 4 M. & O.
386 fn.)

6 Hopkins v, Tanqueray, 15 0. B.
130.

7 Chandelor v. Lopns, 1 Sm. li. 0,
183.
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nofc induce liability nnless made fraudulently for the pur-

pose, and with the effect, of throwing the other party off his

guard. ^ So, a mere expression of opinion and belief as to

such a matter, will not make a man liable.^ An advertise-

ment of a sale is not a contract or warranty that any or all

of the articles advertised shall be put up to sale ; but an

advertisement to let where there is no intention or power to

let will give a cause of action to any one who incurs expense

in consequence.^

335. It is not necessary that the seller should say I

, . , . , warrant it is sufficient if he says that the
Articles required n-r

for particular pur- article he seils, 18 01 a particular quality, or

fit for a particular specified purpose.^ A
person who receives an order, and gets an article made for

a particular purpose, is as much the manufacturer of it as

the person who actually makes it.^ In buying an article

for a particular purpose, if tbe buyer relies on his own
judgment, and not on that of the seller, he cannot have

an action for deceit.® But to an absent purchaser, every

representation as to the fairness or quality of tbe article

sold, is a warranty.^ A seller is liable to an action for

deceit if he fraudulently misrepresents the quality of the

thing sold to be other than it is in some particulars which

the buyeVjias not equal means ’with himself of knowing;

or if he do so in such a manner as to induce the buyer

to forbear from making the inquiries which for his own

security and advantage he would otherwise have made.® In

1 Claphara v. Shillito, 7 Beav. 149. 6 Brown v. Bdgington, 2 M. & Gr.
2 Ormrod v Hnth, 14 M. & W. 652. 289.

3 Harrig v. Nickerson, L. R. 8 Q. B. 6 Ibid.
286 ; Richardson v. Silvester, L. R. 9 7 Gardiner v. Gray, 4 Cam^. 144.

Q. B. 34. 8 Per Lord Ellenborough in Vernon
4 Jones v. Bright, 6 Bing. 633 ; S8. v. Keys, 12 East. 637.

114. T. C. Act.
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Sale of gooda goods by sample, the seller im-
sample. pliedly represents or warrants that the bulk

is equal in quality to the sample,^ and he does no more

than this. The purchaser takes the risk of all latent de*

feots^ and infirmities inherent in the article, and unknown

to the seller, whether they arise from natural causes, or

fraudulent dealings with the goods by parties through

whose hands they have passed.^

836. In England it has been decided, but it is doubtful

Bepresentations action for deceit will not lie

by agent. against the principal, where a contract was

induced by a representation, which, though false within the

knowledge of the principal, was not so within that of the

agent.® But clearly, if a principal, conscious of the truth,

employs an agent ignorant of it with the express motive that

he may make a false statement, and so make a sale, the

principal is liable for fraud.'* The Court of Exchequer was

equally divided upon the other question, whether a princi-

pal, who has had the benefit of a contract induced by the

fraud of his agent, is liable, being himself innocent, in an

action for deceit, to make good to the third party the loss

he has sustained by the agent^s fraud.* In the latter case,

the agent would of course, be liable ; but in both, it would

seem, the principal should also be liable, the representation

being made as agent and being one that would have been

within the agent^s authority to make if it had been true

1 8. 112, lodian Cotitract Act, 777 } 7 H. & N. 172.

2 ParkiDsoQ v. Lee, 2 Laet. 320 ; o 2 Hilliard, 461-2 ; Barwiok v. Eng*
8. 116, 1. 0. Act. list J. S. Bk., L. E. 2 Bxoh. 265 : Swut
3 Corofoot i>. Powke, 6 M. &W. 858. v. Winterbotham, L. B. 8 Q. B. 244,

See Story on Agency, 139, & Big. L. and 9 Q. B. 801 ; Weir v, Barnett, S

C. on Torts, 21. Ex. D. 248 ; for a case where it was
4 Jndgater v. Lore, 44 L. T. 694 ; made by an agent but not as snob, see

Piggott on Torts, 71. Swift v, Jewsbary, L, R. 9 Q. B.
K « Atherton. Jur, N. S 7
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and it is plain that the principal could not sue upon a con«

tract in itself valid^ but preceded and brought about by
fraudulent representations of the agent.^ The Privy Council

has held that fraud and any other wrong by a servant or

agent, are on the same footing, and the principal is liable

for the fraud of his agent done in the course of his business

and for his benefit
;
and this seems to be the principle adopt-

ed by the Indian Contract Act.^ The ground of such liability

of the principal will, however, generally be that the wrong
to the plaintiff, though a tort on the part of the agent, is as

to the principal a mere breach of his warranty or holding

out as to the authority of his agent ; for without fraud on

the part of the principal he will not be liable as for a tortk

In this way a corporation is as mnch bound as an individual

by the wrongful acta or misrepresentations of its agent, if

occurring whilst acting within the scope of his authority
;

and even if such act be a crime, as where the secretary of a

company forges the signatures of directors to certificates

which it is his duty to issue.^ But where the act is in excess

of the agent^s authority, he and those who were in collusion

with him will alone be liable ; and the law as between part-

ners would be the same.^ The master of a ship has only

authority to sign bills of lading for goods when shipped, and,

therefore, the owner is not liable for the fraud of the master

in signing bills for goods not shipped.® But if the written

contract is free from error, this bars relief for an agent’s

prior innocent misrepresentation.^ A servant combining

1 Udell V. Atherton, 7 Jnr. N. S. App. Gas. 317 ; Shaw v. P. P. Gold
779 ; 7 H. & N. 172. M. Co., 13 Q. B. D. 103.

2 Mackay v. Commercial Bank, L. B. 4 Chaples v« Brunswick B. S., 6 Q.
fe P. 0. 894, 411 ; Weir v, Barnett, 3 B. D. 696.

Bx. D. 42, and 238, 248 ; Burmah 0. v. 6 Grant v. Norway, 10 0. B. 605 j

M.'Mohamed, 5 Ind. App. 135 ; ss. 17, see s. 238 ill. (&), Indian Contract

238, Indian Contract Act. Act.

3 Houldflworth v. Glaagow Bank, 6 6 Brett v. Clowser, 5 0» P. D.
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with his master to tell an untruth to the prejudice of a third

person, is also liable with his master to such person.^ If au

„ , Bffent who has no authority, and knows it,
False represent- °

i i •

at ion as to au- makes a contract as having such authori-:
thority.

responsible in an action for deceit/^

And even if he makes a contract as agent, bona fide believing

that he has authority, but has in fact no authority, he is

still personally liable : but then it is on his implied contract

as to his authority, and not as for a tort in an action for

deceit.^ So, if one employs another to do an act which the

employer assumes to have, and appears to have, a right

to authorize him to do, and he has no such right or authori-

ty, he is liable for a tort if guilty of deceit, and anyhow

must indemnify his agents for all wrongful acts done by

them in the course of such employment,^ But an infant

cannot be sued for a false and fraudulent representation that

he was of full age, and so inducing another to contract with

him ;
and, generally, infancy is a good defence to an action

for deceit.® So, an action will not lie against a husband and

wife, who are subject to English law, or either of them, for

a false representation by the wife that she was unmarried,

whereby the plaintiff was induced to make a contract with

her, which he could not enforce by reason of her being

married.^

337. A concealment of the truth will alone, in certain

1 Per Lord Wensleydale, in Cullen Story on Agency, 330 ; s* 223, I. C.
V. Thomson, 9 Jar. N. S. 85 ; Swift v. Acte
Winterbotham, supra. 5 Bartlett v. Wells, 8 Jur. N. S. 762 ;

2 Story on Agency, 264 ; s. 235, 1, 0. Lempriere v, Lan^je, 12 Ch. D. 675.
Act. See Lindley on Juris., p. xciv,

3 Collen v. Wright, 8 E. & B. 647 ; 6 Liverpool, &c. Co. v, Fairhnrst,
Speddingt;. Nevill, L. R. 4C. P. 212; 9 Exch. 422 ; Wright v. Leonard,
Godwin v. Francis, L. K. 6 0, P, 296 ; 8 Jur. N. S. 416. This is qualihed
Panmuve ex p, 24 Ch. D. 367. now in England by 45 & 46 Viot. c. 75,
4 Adamson Jarvis, 4 Bing, 66 ; s. 1 (2).
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^ . oases, and under certain oircnmstanoes#
Concealment of ^ ^ ^ .

truth rvhen tor- amount to a iraud^ and give rise to an aotion

for deceit,^ There may be a custom in a

trade for the seller to disclose particular defects at the time

of sale^ if he knows of them ; and then he will be liable^ if

he omits to do so.^ And generally^ if a seller knows of

Latent and pa- material latent defects affecting the value
tent dafeotfl. q£ jjJjq goods, but offers them at the ordinary

price, knowing that the buyer is grossly deluded by their

appearance, he will be liable in damages for wilful deceit.^

But patent defects, discoverable by ordinary inquiry need

not be disclosed) but then no art or contrivance must be

resorted to in order to conceal such defects.^ If a statement

by one party was either believed to be, or was in fact true

when made, bub is afterwards, during the negotiations,

found to be, or has become false, there is a duty to disclose

the real state of things.® Where there is no legal obligation

to divulge, mere silence on the part of the vendor though

be knew that the purchaser was mistaken as to the quality

of the object, does nob avoid the contract, nor is it a fraud

that indnces liability for cousequent damage ) thus exposing

infected animals in a market (though penal) is not a repre*

sentatioQ to the purchaser that they are sound.® Converse*

ly a purchaser is bound to disclose any fact exclusively

within his knowledge, which would influence the price of

the subject sold ; the inducing in any manner a vendor to

believe the existence of a non«existing fact influencing the

1 Pickering v. Dowson, 4 Tatint. 779 ;

0 . 17 (2) explanation, Indian Contract
Act.

a Jones V. Bowden, 4 Taunt. 847

;

0 . 110, I. 0. Act.
8 HUI v* Gray, 1 Stark- 434.

4

Sm Balls, 27 L. J. 45 Bzek.

}

Horsfall Thomas, S Jar. S. 721 ;

0. 19 exoep., Indian Contract Act.
5 Davies L. P. M. 1. Co., 8 Oh. D.

475.
6 Smith V, Hnghet, L. B« 6 Q. B.

604 ; Ward v. Hobbs, 8 Q, B. D. 151 \

4 A4>p, Cas« 13«
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Sales with all Will render the sale voidablej but

otherwise simple retioeuce does not amount

to legal fraud.^ A sale of a chattel with all faults/^ will

not justify a sale with all frauds;^ and a stipulation that

the thing is to be taken without allowance for any defect^

error, or misdescription, protects the seller only from all

unintentional mistakes and errors, and not from the conse-

quences of any wilful deception, or false statement, though

a warranty is expressly refused.^

338. By reason of his employment, every ministerial

officer of a Court has a duty towards any

LiGENcE BY partv to & suit who is entitled to the exe-

oFFicER OF A cutiou of process on his behalf, and such

officer is, therefore, liable to an action, if

he fraudulently or negligently omits to perform his duty

;

thus, he is liable, if, from fraud or negligence, he omits to

arrest on mesne or final process, or having arrested suffers

the defendant to escape, or if he takes insufficient security,

or falsely returns that there was no propei*ty on which exe-

cution could be had, or omits to account for the proceeds of

an execution. Generally, an action will not lie unless the

plaintiff proves some actual damage but as to arrest or

Non-arrest or ©scape on final process, no actual loss need

be shown, since the plaintiff is entitled to

have the person of his debtor in custody and will recover at

least nominal damages.^ As to arrest on mesne process (as

under Section 477, Code of Civjl Procedure,) the plaintiff

must prove the existence of the debt, and the damage from

1 Saffden’fl V. & P. (18th ed.) 4;j 3 Taylor Bnller, 6 £zeh. 779 t
8. 17 (2) and 8 . 19 ill. (d), Indian Con- Ward v. Hobbs, 4 App. Oas. 21.

tract Act. 4 Brown v, Jarvis, 1 M, A W. 704 j

2 Baglehole Walters, 8 Camp. 154 ;
Williams v. Mostyn, 4 M. A W. 145.

Sohaider v. Heath, 3 Camp. 506. 5 Clifton v. Hooper, 6 Q. B* 408.
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tion-arresfc or escape.^ I£ fcbe person to be arrested, does

not abscond, but continues in the daily exercise of his usual

occupation, and appears publicly, and the officer, neglecting

to arrest him, returns that he was not found, it is proof of a

false return That the debtor was seen abroad after the

return of the writ, and that bail has not been put in, will

be evidence of an escape.^ The officer is bound by his

return both as to the fact and the time of the arrest;^ and

a party arrested in one action, is in custody under all writs

afterwards delivered to the officer, unless the first arrest

was illegal.^ A voluntary escape is by the express consent

of the keeper; a negligent one is without consent or know-

ledge ; release by mistake is a voluntary escape.®

339. An officer is bound to exercise a reasonable discre-

Taking insuffi-
caution in accepting sureties,^ and

cieut security slight evidence by the plaintiff of their

insufficiency will shift the burden of proof upon the officer.®

If he actually knows that the party is not responsible, or,

having the means of informing himself, he neglects to use

them, then, notwithstanding apparent responsibility, he is

liable if the party be really insufficient.^ Reputation among
neighbours is evidence of the surety's credit. If one of two

Negligent exe-

cution or false

return.

sureties is insufficient, the plaintiff must

recover.^® An officer may be liable for negli-

gently omitting to levy execution upon the

debtor’s goods,^^ or for want of care in not selling them to

the best advantage/^ or for falsely returning that there

1 Alexander Macauley, 4 T. R.
nil ; Scott V. Henley, 1 M. & Rob.
227.
2 BeoHord v. Montague, 2 Esp. 475.

3 Fairlie v. Birch, 8 Camp. 397.

4 Cooke V. Round, 1 M. & Rob. 512.

5 Collins V. Yewens, 10 A. & E. 570.

6 Filehood v, Clements, 6 Dowl. P.

C. 508.

7 Jeffery v. Bastard, 4 A. & E. 283.

8 Saunders v. Darling, B. N. P. 60.

9 Scott V. Waithman, 3 Stark. 170.

10 Ibid.

11 Masen v. Paynter, 1 Q. B. 981.

12 Gawler v. Chaplin, 2 Exch. 506.



PLEADERS, ETC. 841

were no goods, ^ or that they remained in his hands fov

want o£ buyers,^ or that they were subject to prior writs or

prior assignments, the officer having notice that such prior

writs or assignments were fraudulent.^ The plaintifE must
prove some actual loss."^ In an action for a false return of

no goods to a writ against the goods of A and B, the plain-

tiff must have a verdict if he prove that
DdfdnooS'

either had goods.^ That the process was

absolutely void, but not merely erroneous, is a defence for

neglecting to execute it, or for an escape.® So, the judg-

ment, on which the writ was issued, may be shown to have

been fraudulent and void, but not merely erroneous;^ a clear

case of fraud must be made out,® and the judgment cannot

be impeached on the ground of a collateral fraud.®

340. By reason of the contract of employment between

the parties, a solicitor, and, in India, a
Breach of duty ^

by a solicitor or vakeel
vakoel. t i r ^

gence, and to employ a fair average amount

of professional skill and knowledge
;
and he is liable to his

client for damage from a breach of duty in not using such

diligence and skill as, if he negligently or ignorantly con'^-

ducts his client^s suit,^^ or suffers him to enteif into cove-

nants and stipulations more onerous than usual without ex-

plaining to him the peculiar liability that will be incurred.^?

But if the solicitor, or vakeel, can prove affirmatively that

even his diligence would have been ineffectual, it is a bar to

,
is bound to exercise ordinary dili-

1 Wylie V. Birch, 4 Q. B. 560.

2 Rowe t?. Ames, 6 M. & W. 747-

3 Deway v. Bayuton, 6 East. 257.

4 Wylie v. Birch, supra ;
Hobson

V. Thelluson, L. R. 2 Q. B. 642 ; Stim-
Bon V. Famham, L. R. 7 Q* B. 178.

5 Jones v. Clayton, 4 M. & S. 349.

6 Weaver V. Clifford, Oro. Jac. 3.

7 Lane v. Chapman, 11 A. E. 966.

8 Tyler v. Leeds, 2 Stark. 221.

9 Imray v, Maguay, 11 M. & W. 277.
10 Godfrey v. Balton, 6 Bing. 468;

the name “ solicitor** is now properly
used in England instead of ‘

‘ attorney.
‘

11 Bracey v. Carter, 12 A. & E. 373.
12 Staunard v, Ullithorne, 10 Bing^

491.
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the action^ unless loss has occurred independent of the

necessary result of the suit or other proceeding.^ So, it is a

fraud and breach of faith to the client, if a solicitor or

vakeel, in any way, uses to the client^s prejudice, the

knowledge of the client^s affairs, which he acquired during

the fiduciary relation between them
;
and not only may he

be made liable in an action for damages, but he may also

be prevented, by injunction, from so usiug such knowledge.^

A solicitor retained to conduct a case has authority to

compromise unless expressly forbidden to do so;^ and so

also has a counsel; and the compromise being within his

apparent general authority, it binds his client though he

dissented unless such dissent was known to the other side.^

Generally the force of a solicitor's retainer ceases when
judgment is recovered, but if there is evidence that the

relation was continued, the solicitor has still authority

after judgment to compromise.® There is,

—by a barrister. , ,

and can be no contract between a barrister

and his client. If the barrister acts in good faith, he is

not liable to his client
;
he may be liable if he acts towards

him with fraud, malice, or treachery but the relation of

counsel and client—except where, as in Canada, such a con-

tract is, by express law, allowable,—renders the parties

mutually incapable of making an alleged contract of hiring

or service concerning advocacy, whether before or during or

after the litigation.^ A solicitor cannot pledge his olient^s

credit to his counsel for the latter^s fees.^ On the same

1 Godfrey «. Jay, 7 Bing. 418 ; Lee
V. Ayrton, Peake, 119.

2 Davies v, Oloagb, 8 Bim. 362 $ Act
I of 1877, 8. 64, ill. ih)

8 ChovTOO V. Parrott, 9 Jnr. N. S.

1290 ; Pristwiok V. Poley, 11 Jur. N.
8. 588.

4 StransB v, Francis, L.B. 1 Q.B. 379.

6

Bntler v. Knigbt, L.11. 2 Exch. 109.

6 Swrnfen r, Chelmsford, 6 H. A N.
919 ; 6 Jur. N. S. 1035.

7 Kennedy v, Broun, 9 Jnr. N. S.
119 ; The Queen v. Doutre, 9 App.
Gas. 745.
8 Mostyn v. Mostyn, L, B. 5 Gh.

467.
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ground as a solicitor^ other professional agents^ such as a

valuer or a patent agent, are liable to their clients for want

of reasonable skill and care in conducting business on their

behalf ; but, as has been seen, an arbitrator is not so liable.^

Bbeach of
DUTY consequent
upon a fiduciary

relation.

341. On the same principle, any clerk will be liable for,

and may, by injunction, be restrained from,

surreptitiously availing himself of, or from

communicating to others, information ac-

quired by him in the course of his employ-

ment; and a third person, having so acquired informa-

tion, may be, in like manner, restrained.^ It seems doubt-

ful whether there is a cause of action against a banker

for disclosing, except on a reasonable and proper occasion,

the state of a customer’s account without proof of special

damage.^ The same remedies of an injunction to prevent

loss, and of damages where actual loss has

occurred, will be available where a party

attempts to use, or has used, a knowledge

of any secret of trade, or
.
secret invention, (though not

patented), which knowledge he acquired under such circum-

stances that it would be, or is a breach of faith, on the part

of the defendant, either to reveal it, or to make use of. it.**

1 Turner v. Goulden, L. E. 9 0. P.

67 ; Lee v. Walker, L. R. 7 C. P. 121

;

ftiTi fjft ^ X3^«

2 Evitt V. Price, 1 Sim. 483 j
Tipping

Clarke, 2 Hare, 398.

3 Hardy v, Veasey, L. R. 8 Exob.
107.

4 Youatt V. Winyard, IJ. & W. 894

;

Act 1 of 1877, 8. 54, ill. (*).



CHAPTER IV..

THE MEASURE OF DAMAGES.
342. Damages are the pecuniary satisfaction which a

plaintiff may obtain by success in an action It is neces-

sary to distinguish between the right to recover, and the

amount to be recovered. By the measure of damages is

meant the scale, by reference to which the amount of

damages to be recovered, is, in any given case, to be

assessed.^ It is proposed here to confine the inquiry to the

rules which fix the measure of damages, but the rules

applicable as well in actions on contracts, as for torts, will

be stated
; some of the rules are common to both classes of

actions. A book on the law of contracts must be consulted

to ascertain when there is a right to recover at all in cases

of contract
;
and it is hoped that the foregoing pages may

generally afford the like information in cases of tort.

343. Damages may be said to be of three kinds, namely,

Kinds of dam-
'nominal, substantial and exemplary, Nom-

Nominal.
inal damages mean a sum of money that

1, 1 r 1....

existence in point of quantity, as one anna damages. Where
there has been a bare breach of contract unattended by any

loss, this is the measure.^ ^o in torts, as in a bare trespass,

or invasion of a right of easement, this may be the measure ;

but it does not follow that, in torts, the mere absence of

1 Mayne on Damages, (3r<i ed ) 1 ; 1 2 Broom’s Com. 680.
Co. Litt. 267, a. 3 Ibid. 631 ; see ante §§ 5, 6.
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any appreciable money loss will reduce the damages to this

measure, for there may be circumstances of malice or insult.

In some countries nominal damages will not carry costs,

and so the rule as to them becomes important, but in India

the costs are always within the discretion of the Court.^

344. Substantial damages are those which are intended

Substantial.
as H compensation for the injury sustained,

whether it be a breach of contract or a tort.

As to the former the rule is, that where a party sustains a

loss by reason of a breach of contract, he is, so far as

money can do it, to be placed in the same situation with

respect to damages, as if the contract had been performed.^

Hence, in cases of contract, the measure of damages is

generally matter of account, and the damages given may
be demonstrated to be right or wrong.^ Hence, in an

action for breach of contract, the motive or intention of the

defendant will be immaterial.^ In torts the motive can be

inquired into, and may be material
;

but where it is not so,

as in many cases of torts to property, the measure of sub-

stantial damages is as accurately ascertainable as in actions

on contracts.^ In point of fact, such damages are often

only in theory a compensation ; interest and costs are the

only damages for non-payment of a debt, but a creditor is

not always compensated by getting principal, interest, and

costs three years after he intended and expected. So, the

damages for a personal injury from negligence, are often

not a complete satisfaction for the suffering.^

345. Exemplary (sometime^, but improperly, called

1 Sed^fwick on Damapes, (5th ed.) 87 ; Sedgwick on Damages, 226.

53 ; Civil Pro. Code, a. 220. 5 Broom’s Com. 852 ; Mayne on
2 Per Parke, B. 1 Exch. 855. Damages, SO-

S Sharp v. Brice, 2 W. Bl. 942. 6 Mayne on D. 8 ; 2 Story’s E(^.

tirt nn D.. J ur. 1313 ; Sedgwick on Damages, 33.
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JSxemplary.
vindictive),^ damages can only be given in

cases o! tort. They are substantial damages,

but are not the result of calculation, and the only scale by

which they can be measured, is the application of a temper-

ate discretion
;
and hence they may err in being inadequate

or excessive. Though the amount of damages is so entirely

H matter for the jury, yet the Courts in England will grant

a new trial where it is either so excessive or so inadequate

as to show that the jury have not fairly and fully considered

the case, and so have not exercised a reasonable discretion.

^

Where the tort is to the person, or character, or feelings,

and the facts disclose fraud, malice, violence, cruelty, or the

like, they operate as a punishment, for the benefit of the

community, and as a restraint on the transgressor,^ Hence,

the condition in life of the defendant is to be considered,

since the damages are for example's sake, not as a payment,

but as a penalty, and must be proportioned to the means of

the offender,*^ It is sometimes said that the damages in

cases of breach of promise of marriage are of this nature

;

but though incapable of calculation, and afiected by attend-

ant circumstances, and so discretionary, it may be doubted

if the damages given, ought not to be as nearly an accurate

compensation in a money form, as the subject-matter of the

contract will admit of
;
and if so, they are substantial merely,

and not exemplary. Certainly the injury is a pure breach

of contract, and not a tort.^

346, A principle common to actions on contracts and

1 1 Pot.hier on Oblipf. 90.

2 Phillips t>. L. & S. W. Ry. Co., 5
Q. B. D. 85.

3 Merest v. Harvey, 6 Taunt. 442 ;

Thomas v. Harris, 27 L. J. 858 Exch. ;

Bell Midland Ry. Co., 7 Jnr. N. S.

1200 ; Mayne on Damages, 87 ; Sedg-

wick on Damages, 524.

4 Mayne on D., 38 ; 8edg. on D., 525.

5 Frost V. Knight, L. R. 5 Exch. 886,
where it is suggested how an action in

tort might be brought- See also Mil-
lington V. Loring, 6 Q. B. D.
infra § 884.
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E8itotttKS88o] ^OT torts^ is that the damages givenj mast
DAMAos. remote. Here it is necessary to

distiogttish between the remoteness of a cause to the

injuryj-^the remoteness of a damage to the injury,—and the

remoteness of a duty to the person injured. In order that

compensation may be rightly decreed to B against A) three

things must co-exist; (1) an act or omission by A, (2)

causing directly an injury to B, (3) such act or omission

being a breach of duty owing by A to B. Hence, (a) the

act or omission as a cause of the injury may be too remote

;

or (6) the damage or loss may be too remote as the result of

the injury ; or (c) a duty may not co-exist with the cause.

To state the same distinction in another form; (1) A is

guilty of an act or omission x, and B suffers a harm y ;
and

the question is do x and y stand to each other directly in the

relation of cause and effect. If other causes have intervened

between x and y, so that x is not the efficient cause of y, then

flj is too remote from y to induce legal liability by A to B.

The question here is as to the remoteness of the cause to the

injury. (2) A is guilty of an act or omission x, and B suHers

several items of damage as ^ -h y' + y'' and so on ; but only

y is the natural and legal consequence of the injury x, and
y' -h 2/^ are accidental and indirect results, and are therefore

too remote to be included in the compensation awarded to

B against A on account of x. The question here is as to the

remoteness of the damages to the injury, and this is properly

the only question now to be considered. (8) A is guilty of

an act or omission and B suffers a harm y as the direct

result of X, but there is no such legal relation between A and

B as that x should be a breach of legal duty by A to B«

The question here is as to the remoteness of the duty, and

like the first question this is also foreign to the present

inqniry.
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346a. As to contracts the rule is generally stated thus *

^ . where two parties have made a contract
Remotenesi o r

^

*

damage iu con- which One of thOm has broken, the damages

which the other party ought to receive in

respect to such breach of contract, should be such as may
fairly and reasonably be considered as either arising natural-

ly, that is, according to the usual course of things from such

breach of contract itself, or such as may reasonably be sup-

posed to have been in the contemplation of both parties at

the time they made the contract, as the probable result of

the breach of it.^ This accords with the general rule laid

down iu Section 73, L C. Act, but the limits of the doctrine

of remoteness are to be gathered from the illustrations to

the section. But the mere knowledge of circumstances

which would increase the damage in the event of a breach,

will not be enough, unless the defendant must be supposed

to have submitted, either expressly or tacitly, to such ex-

trinsic damages in the case of his not performing his con-

tract.^ There may be a diflBculty on the facts of each case

in tacitly implying such submission, but the principle is that

whenever either the object of the one party is specially

brought to the notice of the other party, or circumstances

are known to the latter from which the object ought iu

reason to be inferred, so that the object may be taken to have

been within the contemplation of both parties, damages may
be recovered for the natural consequences of the failure of

that object. This seems not inconsistent with illustrations

1 Hadley v, Baxendale» 9 Exch, 341 ; 2 Britisli 0. Co. v. Hettleship, L. R'
Sedgwick on Damages, 79, 82 ; more 3 C. P. 609 ;

Horne v. Mid. Ky. Co.,
recent examplee are Wilson v. Newport L. R. 8 C. F. 131 ; E. A. G. v. Arm^
D. Co,, L. R. 1 Exch. 177 ; Burton t?, sttoiig, L. R. 9 Q, B, 479.
Pinkerton, L. R. 2 Exch. 340.
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(i) to (t), Section 73^ Indian Contract Act> and is a reason*

able qualification of the general rule.^

347. Henoe> loss of profits which might have been made

Loss of profits collateral contracts^ or in the perform-
when too remote, ance of some prior and exceptional con-

tract with a third party, cannot be included in the measure

of damages. Thus, if a carrier does not deliver goods until

the season or opportunity for the sale of them is past, the

measure of damages is the difierence between the market

values of the goods when they ought to have been, and

when they actually were delivered ;
but the loss of profits

which the plaintiff would have had from making the goods

into articles for sale, cannot be included.* Similarly a

general knowledge that the plaintiff bought the goods for

the purpose of selling them again, will not make the carrier

liable on non-delivery for the loss on a particular snbsale,

of which the carrier had notice, though the goods were not

procurable in the market.^ So, the loss of profits in a bar-

gain of resale by a plaintiff to a third party, unless the

defendant can be taken to have submitted thereto, will be

too remote.^ So, if A contracts to deliver thread to B, a

maistry weaver, and from his not doing so, B's workmen

remain idle, the cost of their wages, and the loss of B^a

possible profits cannot be included.^ But when profits are

the direct and immediate fruits of the con-

tract between the parties, they may consti-

tute the measure of damages. If A contracts to deliver to

'Wben included.

1 Simpson v» L, & N. W. Ry. Oo., 1

Q. B. D. 277 ; H. R. Co. v. MoSaifSe,

4 Q. B. D. 670-

2 Wilson L. & Y, Ry. Co. 9 0. B.
N. S. 632 ; 7 Jur. N. S. 862 ; Smeed v.

iToord, 28 L. J. 178 Q. B. ; iU. (g),

73, 1* 0. A(^*

3 Tbol 9. Henderson, 8 Q* B. D. 457*
4 Dingle «. Hare, 6 Jnr. N. S. 679 s

ill. (o), compared with ill. <j ) s. 78,
C. Act.

5 0ee V, L« & Y. Oo., 80 L. J. 11
Exoh. ; Sedgwick on Dama^, 72 1 iB*
'

s. 78, 1. C. Act*
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a district; engineer ten lacs of bricks at ft certain rate^ and

then agrees with B and others to manufacture them at a low

rate> and the engineer^ in breach of his contract^ refuses to

receive the bricks^ A^s measure of damages is the profits he

has lost^ that is, he is to be allowed as much as the perform-*

ance of the contract would have benefited him.^ Where a

passenger is put down at a wrong place, damages for the

cost or inconvenience of getting to the proper place are

recoverable, but not for illness or injury occurring in the

course of getting there.^ But where in breach of a contract

horses are turned out into the cold and so damaged before

other shelter can be procured, that is a natural and proba-

ble consequence of the wrong.^

348. In actions for torts the rule is in effect the same

and it is usually said that the damages rnusi/

damlge
be limited to the legal and natural conse-*

quences of the tortious act. Damage is a

natural consequence of an act when it is clearly the imme-

diate and probable result of it
; but it will not be too remote,

though it may not be a necessary consequence of the injury,

if it is a not unnatural consequence thereof.^ Thus, if there

are two fields, an inner and an outer one, and A is bound

to fence the outer one, and B^s cattle, by defect of the

fence, stray into the outer field and thence into the inner

field, the damage which B has to pay the owner of the inner

field, is not too remote, but he may recover it from A.® So

also, if B^s cattle are hurt whilst in the outer field, or whilst

1 See the Amerioan case of Master- tbe preceding case was gvestioned.
fcon V. Mayor of Brooklyn, cited in 4 Lynob v. Knight, 9 H. L. C. 677 i

^ne on Damages, 44, and in Sedg- 8 Jur, N. S. 781 ; Story on Agency,
wick on Damages, 74—76 ; see ills, (h) 217o to 222 contains valuable reinarK»

and ( j ), s. 73, 1. 0. Act. on Remoteness.
2 Hobbs V. L. & S. W. Ry. Co., L. R. 6 Singleton v. Williamson, 8 Jnr. N.

10 Q. B. 118 ; ill, (r), s. 73. 1. 0. Act. 8. 60 ; Sneesby v. & Y. Ry. Co., D,-

3 MoMabon v. Field, 7 Q, B. D. 691 ; R. 9 Q. B. 266 and 1 Q, B.
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attempting to break into the inner field/ the damage will

not be too remote.^ Again, where defendant knowing plain-

tiff to be a farmer sold him a cow which he warranted free

from disease, and she was placed with other cows which

became infected and died, defendant was held liable for the

entire loss as being a natural damage. Bub where water

that would naturally have flowed away to a drain was, from

a defect apart from and unknown to the defendant, spread

over the surface and then frozen, the damage to plaintiff

from a fall on the ice was held too remote, as not being

the probable result of a wrongful act of defendant in spill-

ing the water.^ For an improper refusal to register a sale

of shares, nominal damages at least are recoverable, and

any damages resulting usually on au ordinary transfer, but

not the loss from a fall in their market value between when
they ought to have been, and when they were registered duo

to a sj^ecial contract to transfer them in payment of a debt.

On an ordinary sale the contract is only to execute a transfer,

and it is for the transferee to procure the registration.®

349, The damage will be an unnatural consequence, and,

^ - therefore, too remote, when it is caused.Damage from
the plaintiff's own wholly or principally, by the act of the plain-

tiff himself ; such act may be either wilful

or negligent. Where the tort is complete, and there is no

reasonable danger of its repetition, or of any further peril

from it, loss resulting to the plaintiff from a line of conduct

he has adopted, not necessarily bub of his mere will, is a too

remote damage. If a passengershas been assaulted during

a voyage or journey, he may nob be justified in leaving the

1 Singleton o. Williamson, 8 Jur. N. Sharp v. Powell, L. R. 7 0. P. 253.

6. 60. 8 Skinner v. L. M. Inaur. Co., 14
2 Smith v> Green, 1 0. P, D. 92 j Q, B. D. 882.

MuUett V, Mason, L. R. 1 C. P. 559

;
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fillip or carriage ;
atid^ if he chooses to do so, the expense he

inccirs to complete his journey by other means^ is the result

of a mere wilful act^ and too remote to be included in the

damages for the assault.^ The act will be negligent where

the plaintifE, by his own default and negligence is really the

author of his own wrong.^ To these cases, the doctrine of

contributory negligence (stated in a preceding page) should

be applied.^ Generally, that doctrine applies so as to bar

the right to recover any damages at all
;
but it may be that

the consequences of the act of the defendant are divisible,

and such of them only as can be imputed to the contribu-

tory negligence of the plaintiff, will then be excluded as too

remote. But this case is to be distinguished from where

the result is single, and the negligence of the plaintiff did

not in any degree contribute to the immediate cause of the

accident ; then the defendant is liable for all the damage
which might reasonably have been anticipated, but liot for

such as he could, by no possibility, have foreseen,^

350. But the damages must be, not only the natural,

^ ^ but also the legal consequences of the de-

be a legal oouse* fendant s act. It is not a legal consequence
quence.

slander that a third party should have

fi.ssaulted the plaintiff ; and the defendant though guilty of

the slander, ought not to be charged with the damage from

the wrongful act of assault by another. But if the wrong-

ful act of the third party was the intended consequence of

defendant’s act, the damage resulting from such wrongful

act will not be too remote, If A maliciously procures 0 to

break his contract with B, as not to deliver goods or to pay

1 Boyce v, Bayliffe. 1 Camp. 68. 4 Rigby v. Hewitfc, 6 Exch, 240 ;

2 Olorer v. L. & A W, By. Co., L, Greenland r. Chaplin, id. 248 j dicta of
E. 8 Q. B. 26. Pollock, 0. B.

8 See ante § 128.
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a debt, tbe damage to B is the intended ooneeqnenoe and
not too remote,^ Bnt it A slanders B, who is employed

under a contract by G, and third parties repeat tbe slandeir

to C who, in breach of contract and wrongfully, dismissee

B, this damage is too remote to be included in the conae*^

quence of A^s slander ; for (1) it is not a natural conse*

quence, since the third parties were free agents ; and (2) it

is nob a legal consequence, as the act of C was wrongful*

But tbe mere intervention of third parties will not always

make a damage too remote. If A tortionaly sets a danger-*

ous instrument in motion, and third parties in self-defence,

(and therefore lawfully, and not as free agents) continue

the motion and B is ultimately hurt, there is a chain of

effects which connects together the wrongdoer and the

injured party.®

351. A question connected with the doctrine of remote*

Costs of a form-
damage, is, when there may be in-

er action when eluded iu the damages recovered for a breach
included.

Contract or for a tort, the costs which

the plaintiff has been put to in bringing or defending an

action against a third party. Generally^ the former action

or defence must have been a proper one, and also a natural

consequence of the defendant’s conduct.^ If it was obvious

in the former action, that there was no just defence to

it, the plaintiff should have submitted, and he cannot inflame

his own account against another by having incurred ex*

penses in an unrighteous resistance;® and even though tbe

plaintiff had a covenant of indemnity from the defendant

against all consequences, he ought not to defend a hopeless

1 Lnmley v. Gye, 2 K. & B. 216. L. 0. 602.

2 Vicars v. Wilcooks. 2 Sm. L. C. 553. 4 See Sedgwick on Damafcei, 84 (n.)

8 Scott V. Shepherd. 1 Sm. L. O. 5 Short v. Kallowayt 11 A* & S.
466. See Thomas v. Winchester, Big.
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action.^ I£ the defence 'was merely a defective Dn6| as

where the third party's claim is partially admitted by pay-

ing money into Courts bat resisted as to the rest^ and there is

judgment in his favor for a farther sum, then, if the course

pursued by the plaintiff was such as a prudent and rea-

sonable man would take in his own case, the costs of such

defence may be included in the damages recovered from

the defendant in the second action.^ Expenses incurred

by a plaintiff in obtaining legal advice as to the validity

of his claim are nob recoverable as part of the damages.®

352. If a plaintiff, relying upon the pretended authority

of an agent, brings a suit against the principal and is

defeated, the costa may be included in the damages recover-

ed from the agent ;
bat notice should have been first given

to such pretended agent.^ So, if the plaintiff, before

making a defence in a former action, gave notice to the

defendant of the action, and he did not forbid a defence

being made, he will be taken to have sanctioned it, and the

costs of the defence will be recoverable.® But where the

plaintiff might have obtained full satisfac-

tion for the wrong done him without bring-

ing the suit or taking the proceedings, or

where the costs were incurred for some merely collateral

purpose, or where the former action against the present

plaintiff was brought, not merely for the wrongful act of the

defendant in the second action, but also for some wrongful

act of tbe original defendant himself, the costs incurred by

the plaintiff will not be recoverable.® Thus where A con-

1 Walker i>. Hatton, 10 M. & W. 4 CoUen v. Wright, 7 R- & B. 801

;

259 ; Sedgwick on Damages, 863. 8 Ibid. 647.

2 Tindal v, Bell, 11 M. & W. 228 ; 6 Blythe v. Smith, 5 M. & Gr. 405
;

Mors-Le-Blanoh v. Wilson, L. B. 8 0. Eolph v. Crouch, L. B, 8 Exch. 44,
P. 288 ; but see L. B. 10 Exch. 42. 6 Mayne on Damages, 7X 4 80.

8 Clare v, Maguard, 7 0. & P. 743.
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tracts with and then B with G, and the contracts are

separate and independent^ the costs of B in defending.a suit

by A or some third party injured by C^s negligent per^

formance of his contract^ cannot be included w^en B in his

turn sues 0 on his contract, but only the damages paid to

A or the third party injured are recoverable, for the costs, it

is said, were incurred for a collateral purpose.^ The order

of the Court in the former action allowing or refusing

the costa incurred, is conclusive as to the amount to be re-

covered from the defendant in the second action ,2 except

when such defendant had indemnified the plaintiff, or

sanctioned the former defence, when the amount of all the

expenses actually incurred will be recoverable.^

353. Another general matter is the period of time in

Period for
which damages
mav be assessed. . . « « «...

anything before the cause of action arose,

but they may, in some cases, be assessed up to an indefinite

period afterwards. Generally, where the action is not

founded upon the damage only, so that every recurring

damage would be a fresh cause of action, but upon a specific

unlawful act and the damage, then prospective damages

should be given, that is, such damages as in all probability,

or almost to a certainty, will hereafter flow from the single

unlawful act (whether breach of contract or tort), as its

natural and legal consequence.'*' Thus, in a case of contract,

a legal liability of the plaintiff to pay damages to a third

party, by reason of the default of the defendant, is enough

to enable the plaintiff to recover those damages though the

1 Baxeadale v. L. C. & D. Ey. Go., L. 2 Mayne on Damages, 68.

B. 10 Exch. 42 ; Fisher v. V. Asphalte 8 Smith v. Compton, .3 B. & Ad. 407*
Co., 1 C. P. D. 611 ; but the ratio 4 Mayne on D.,84. See Croft v. I4.

decidendi does not seem very satis* & N. W. Ey Co., 9 Jnr. N. 8. 9^|
factory. and Sedgwick on D., 117 f 118.

reference to which damages may be assessed.

No damages cau be given on account of
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money has not aotnally been paid by him. Hence, on a sale

with a warranty by defendant to plaintiff, and a resale by

plaintiff to third parties with a similar warranty, the measure

o£ damages in an action for a breach of the warranty should

include what the plaintiff may probably have to pay to the

sub-pnrohasei’s.^ So, in some cases of torts, as a battery or

libel, as a single recovery of damages bars a future action

for the same cause though fresh damage has subsequently

arisen, the measure of damages should at first comprise all

probable future losses from the injury.^ But where, as in

tort, the injury or breach of right constitutes the cause of

action, it is clear that a single wrongful act by the defend-

ant,—as an act of negligence,—may involve two separate

injuries, as an invasion of right of property, or of right of

person
;
and an award of damages in one suit for one injury

(as to the person) will not be a bar to a suit for damages for

the other injury (as to property), the two injuries being

severable. But where the act involves only a single in-

jury,—as in hurt to the person from negligence,—all dam-

ages merely incideutal thereto must be included, and there

cannot be a second suit for such incidental damages, as loss

of time or business, or harm to the clothing, consequent

upon the hurt to the person.^

354. But where there is a continuing cause of action,

Where there IB a
caunot be included, for then

coDtiuoiag cause a fresh cause for a suit arises upon each
of action. ‘

x i. j x •

iresQ damage, as in toe case ot a continuing

false imprisonment, trespass, or nuisance.^ But there is, in

1 Eandall v, Eoper. 27 L. J, 266 Q- 3 Bronsden «. Humphrey, 14 Q. B.
B. ; ill. (m), B. 73. Indian Contract D. 141.
Act. 4 Shadwell v. Hatohinson, 2 B. A
2 Fetter v. Beale, 1 Salk. 11 ; 1 Ld. Ad. 97 ; Holmes v Wilson, 10 Ai &

Eaym. 839, 692. E. 608.
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trutb, no continning injary where it is not within the

power of the defendaut^ even if it were his desire^ to abate

the cause of damage
;
thus^ an act done upon the land of

the plaintiff, though it may be a continuing cause of damage,

is not a continuing injury, where it is in the power of the

plaintiff alone at once to abate the cause of damage ; in

such a case the measure should be the loss sustained up to

the time of judgment, and the cost of restoring the land to

its original state.^ Where the continuance is entirely within

the power of the defendant, the most effective remedy is

an injunction in addition to past damages.

355. Such are some of the general principles applicable

Diviaion of sub- actions ou contracts as for torts.

In stating the measure of damages in parti-

cular instances, it will be convenient to taka first actions

on contracts, and then actions for torts; and actions on

contracts may be distinguished into those in which the

subject-matter is land, and those in which it is personal

property or personal services. Actions for torts will be

taken in the order in which they have been treated in the

preceding pages.

356. If the parties to a contract have, by the terms of

^ their agreement, fixed upon a particular
Penalty and ° ^

i i

LIQUIDATED DAM- sum US payable in the event of a breach, the

question arises, whether the sum so fixed

ought to be regarded as a penalty, or as an ascertained or

liquidated sum, fixed and agreed on between the parties,

and, therefore, the proper meas&re of the damages. The

decision of the question (which is a question of law) does

not depend so much upon the mere terms of the agreement.

1 Clegg V. Dearden, 12 Q. B. 576 ; Mayae on Damages, 89^
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or tbd mere largeness or otherwise oi the sum named^ as

npou the intention and object of the parties to be derived

from a view of the whole contract.^ The rules for distin-

guishing a penalty from liquidated damages generally re-

cognised in English law may be briefly stated as follows

;

(1) if a sum of money is expressly called a penalty, and

there is nothing to alter or control that statement, it must

be so viewed
; (2) where the paym^jnt of a smaller sum is

secured by a larger sum, it is always to be considered as a

penalty
; (3) if the contract is tor the performance of several

things, and one large sum is stated to be paid upon any

breach of performance, it is a penalty though it may be

called liquidated damages
; (4) if the sum is only payable

on one event, and the contract is such that the precise dam-

age from a breach thereof is not easily ascertainable, then

the sum is to be taken as liquidated damages fixed to avoid

the difficulty, though it may be called a penalty f (5) if there

are several stipulations, and the damages from the breach

of some are uncertain, and from others certain, then, it

seems, the sum is not to be viewed as liquidated damages

in respect to any, as it is not so in respect to all.^ Where,

as often happens, the sum named is made a deposit, and the

stipulation is for its forfeiture in certain events, the tendency

is to treat it as liquidated damages and not as a penalty.4

In India, Section 74, 1. C, Act now lays down the very

1 The authorities for this distinction 2 Hinton v. Sparkes, L. R. 8 0. P.
are extremely numerous. See Pothier 161 ; Lea v. Whitaker, L. R. 8 C. P.
on Oblig. ;

2 Story’s Eq. Jur. ; Ohitty 70 ; Magee v. Lavell, L. R. 9 C. P,
on Oonti’aota, 728 et seq. ;

Addisoif’on 115 ; Parfitt v. Chanibre, L. R. 15
Contracts, 1072 ; Sloman v. Walter, 2 36 ; Newman, in re, 4 Oh* D. 724.

L. 0. in Eq. 907; Mayne on D. 122— 8 Mayne on Damages, 125; Oole-
131 j 1 Bell’s Com. (6th ed.) 857—860 ; brooke on Oblig. § 272-3 ; Sed^pwiok on
Sedg. on D. 447—486. The decision in Damages, 479-80 ; Newman, in re, 4
2 Mad. H. 0. R. 56 viewed all penalties Cb, D. 724; Wallis v* Smith, 21 Ch.
as liquidated damages, bats. 74, I. O. D. 256.

Act reverses this. 4 Wallis v. Smith, 21 Cb* 250.
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simple and jnet rule that in every case^ including also a

deposit and a case within the above rule (4), nothing more

than a reasonable compensation not exceeding the amount

named can be recovered. This is, in effect, to treat every

sum named as a penalty
;
and the sole apparent exception

is as to such instruments as public bail bonds to appear in

Court and so on, where the entire sum named is necessarily

recoverable.

857. A penal obligation is one by which a person, to

assure the execution of a primary euffacre-
Penal obligation.

^ ic u c
rnent, obliges himself, by way of penalty,

to some other thing, in case of the iion-^performaiice of that

primary engagement.^ Hence it follows, that though equity

will give a person relief against a penalty, where it is only

intended to secure the performance of the contract, yet it

will not permit him to resist specific performance of the con-

tract, by electing to pay the penal ty.^ But this case is to be

distinguished from where the real intent of the contract is,

that a person may, if he chooses, do certain acts, upon pay-

ment of a certain sum of money
; then, on the one hand,

equity will not restrain the doing of such acts, and on the

other hand, if they are done, the agreed sum is the only

measure of damages.^ So there may be a covenant not to

do a thing, and an alternative remedy at the option of the

obligee in case of a breach ; as a covenant by a lessee not

to carry on certain trades, and for remedy on a breach either

a right of re-entry for a forfeiture, or a right to a named
increased rent, at the option of tl^ lessor.'* So also, a penal

1 Colebrookd on Oblig. § 264. 436.

2 French «. Maocale, 2 D. <fc War. 4 Weston t>. Metr. A. D., 9 Q. B. D.
274 } Oolebrooke on Oblig. § 269 ; Act 404 ; See Babbage e. ConlDonro, 9
I of 1877 ; 8. 20. B. D. 235.

8 Bolfe V. Peterson, 2 Bto. P. C.
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Alternative ob-
ligation.

obligation is to be diatingnisbed from an

alternative obligation^ which is one by which

a party promises disjunctively to give or to do one of two or

more things, so as by giving or performing one of them, he

may be acquitted of all ; for then the obligor may elect

Alternative fa- which of them he will give or do.^ Further,
culty of payment, from both is to be distinguished a contract

which is primary and single, but provides for more than

one mode of payment, as by paying rent in money or in

kind ; then the obligation is single, and only the mode of

solution alternative ;
the option is with the debtor, and it

is neither a case of penalty, nor of liquidated damages, that

is, a prospectively estimated compensation for non-perform*

ance.®

358. Where an agreement remits an advantage, to which

Conditional re- of the parties is else entitled, upon a
• •

miBBion. certain condition to be performed by the

other ; as, for example, if a creditor agrees to take a sum less

than his due, provided it be punctually paid, or be secured

and paid in a particular way ; this condition, though penal

in its eSect, is not considered to be in the nature of a

penalty, and is rigidly binding upon the favoured party,

if he do not fully and strictly perform the condition. It

is not a penal obligation but a conditional stipulation, which

merely remits the parties to their original obligations

;

whereas a penalty is something which a debtor is to pay,

over and above his original liability, as a punishment.^ jSo

where a sum due is payhble by instalments, a provision

making the whole enforceable or a higher rate of interest

1 Oolebrooke on Oblig. I 204, 248. I L. B. 4 H. L. 1 ; Barden, ex
2 Id. S 244-7. _ I Cb. D. 680.
3 Id. S 277 ; Thompson v.
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paj^ble on any default is not a penalty.^ There is a some*

what irrational distinction^ now well estabUshed in English

equity, between an agreement, that the rate of interest shall

be raised in default of punctual payment (which equity

holds, except perhaps where the increased rate is the con*

sideration for the forbearance of the creditor, to be in the

nature of a penalty, aud to be relieved against, even in case

of gross default) ; and an agreement, that on punctual pay-

ment there shall be a reduction of interest, which, if strictly

performed, but not otherwise, will be supported.^ But ili

has been doubted whether, in both instances, the difference

of interest be not alike subject to be treated as a penalty

but, on principle, it seems more reasonable to treat such

stipulation for the higher rate of interest as a clear contract

to be strictly enforced, except where the delay in payment is

due to some default by the creditor.^

359. By English law, if the sum is the liquidated

Action for stat- damages agreed upon and is so sued for,

eddamagoa. then that sum is the exact sum to be re-

covered, neither more nor less ; unless there has been a part

execution of the principal obligation, when the sum fixed

as stated or liquidated damages may be proportionately

reduced.^ But if the sum is to be regarded

as a penalty, then the person injured by the

breach of the covenant may (by a technical rule of English

law) either sue for the penalty, when he cannot recover

more, but may recover less if the real measure of damages

is less than such penal sum, and then also the recovery of

—for penalty.

1 Wallingford v. Mutual S., 5 App. 702 ; see on thia distinction Wallis «•

Cas. 606 ; Protector Co. v. GrioejS Q. Smith, 21 Oh. D- 261.

B. D. 592 ; Rai B. Dass E. E. B. 8 Oolebrooke on Oblig., % 277.

Singh, 10 Ind. Ap. 162. 4 Herbert v* 8. AY. Ey« Co., I4. B,
2 Seton 0. Sla^, 2 L. 0. in Biq. 437 ; 2 Bq. 221.

WaUinfl^ord v. Mutnal S., 5 App. Cas. 5 Oolebrooke on Oblig., $ 280.
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the peoalty will be a complete satisfaction of the covenant

;

or he may proceed npon the covenant, and recover more or

less than the penalty, as often as there is a breach of the

covenant.^ By Section 74, Indian Contract Act the sum
recoverable is always limited to what is a reasonable com-

pensation not exceeding the snm named in the contract.

360. In an action by the buyer against the seller on a

^ contract for the sale of the fee simple or
Sal£8 of land ; . . .

^
buyer againab other interest in real property, in general

only nominal damages are recoverable for

the loss of the bargain ; but by way of special damage any

deposit may be recovered together with interest thereon,

and also any expenses properly and not prematurely incurred

by the purchaser in investigating the title. The distinction

still is between parties acting in good faith and failing to

perform because they could not make a good title, and parties

whose conduct is tainted with fraud and bad faith. In the

former case the purchase-money paid with interest and ex-

penses less rents and profits whilst the buyer was in pos-

session, can alone be recovered ; but in the latter damages

also for the loss of bargain.^ If the seller contracts to sell

an estate, knowing that he has no title to it, nor any

means of acquiring it, the purchaser can, by an action for

breach of contract, recover the expenses he has incurred,

and by an action for deceit other damages for loss of the

bargain ; and in India at least this might be done by a

single suit.® So where the seller was able to make a good

1 Colebrooke on Oblig
, §§ 270, 274 ;

Xiowe V. Peers, 2 Barr. 2228.
' 2 Flureau v. ThornhilL 2 W. Bl,

1078 ; Bain v. Fothergill, L. B. 6 Ezoh.
59 ; and 7 H. L. 158 ; Hart v. Swaine,
7 Oh. I>. 47-

3 Bain v, Fotbermll, L. B. 7 H. L.
207 i Wall V. City L. R. Co., L. B. 9

Q. B. 249 ; Sikes Wild, 7 Jur. N. S.
1280; S. C. in cam. scacc. 11 W. K-
954 ; S. C. 4 B. & 8. 421 ; 82 L. J. Q.
B. 375 ; Suren’s V. P. Ch. 9, s. 3 j

Simone V. Patcbett, 26 L. J. 199 Q.
B ; see remarks on ibis rule in Sedg«
wick on Damages 200.
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title^ but has refused to take the necessary steps^ the buyer

can recover his deposit and his expenses and also damages
for loss of bargain, the measure of which is the profit which

he could have made on a resale.^ Where the sale was not

a binding one, then of course not even nominal damages

can be given for the loss of the bargain.^ Where the first

purchaser has resold at a profit, the loss of such profit, and

costs, and expenses of the resale, are not recoverable,

unless there was bad faith on the part of the original

seller.3 Where the sale was to be completed by a specific

time, expenses prematurely incurred by the purchaser on his

own act, and in the absence of fraud by the seller, cannot

be given as special damages.^ Where the cause of failure

arises from some other source than want of title, the plaintiff

may recover as special damage any loss incurred, as, for

instance, loss in his trade by not getting settled in hia

house.^ In addition to a decree for specific performance of

the sale, special damages arising from delay, as from deteri-

Lessee against oration, may be given.® The rule excluding

damages for the loss of bargain in sales of

real estate does not apply in the case of a lease granted by

one who has no title to grant it, but the general rule applies

that where a contract is broken, the person injured is to be

placed as far as money can do it, iu the same position as he

would have been iu if the contract had been fulfilled.^ The
general remedy, where a lessor could make a good lease,

and there has been a breach of the agreement to grant one,

is a suit for specific performance ; but in an action for dam«

1 Engel V. Fitch, L. R. 3 Q. B. 314 ; 4 Hodges v, Lichfield, 1 Bing. N. O,
id. 4 Q. B. 659 ;

Godwin v. Francis, 492.

L. R. 5 G. F, 295. On specific ^r- 5 Ward v. Smith, 11 Price 19; Duck*
forraance where the title, is imper^ot, worth v. Ewart, 10 Jur. N. 8. 214.

see Act I of 1877, s. 18. 6 Chinnock v. Ely, 11 Jur. N- S, 32.

2 Mayne on Damages, 168. 7 Lock v. Furze, L. 1,B. 1 C. F. 441.
3 Walker v. Moore, 10 B. & C. 421.
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ages for breach of snch covenant, the measure would seem

to be any expenses properly incarred by the plaintiff ou the

faith of the contract being duly executed, together with

compensation for the loss of the lease, that is, not the profits

which he would or might have made if he had been tenant

under the lease, but the value of the term to him at the

time of the breach, or, in other words, a compensation for

the loss of his bargain.^ The measure will be the same

where the lessor had not any colour of title to the premises

intended to be demised.^

361. An action by the seller against the purchaser for

Seller against refusal to Complete his contract, stands on
^'^y®*** the same footing as an action for not accept-

ing goods.^ If the estate has been actually conveyed and
become the property of the buyer, the measure is the price

agreed to be paid with interest thereon. If it remains the

property of the seller, the measure is the difference between

the price agreed on, and its market value ; for the question

then is, how much worse is the plaintiff by the diminution

in the value of the land, or the loss of the purchase-money

;

but the plaintiff cannot have both the land and the money
also.^ On an agreement for a sale of land the deposit

usually paid is not only part of the price, but a guarantee

for the completion of the sale ; and apart from express stip-

ulation it is forfeited by the purchaser on his repudiation

of the contract; and this without regard to any loss by the

seller, though in case of loss it will be taken into account if

the seller sues for damt^ges, but not otherwise. Money

1 Locke V. Furze, 11 Jur. N. 8. 726 ; Ch. D, 2S3.
S. 0. on appeal L. R. 1 O. P. 441, and 2 Williams v. Burrell, 1 0. B. 402.^ Spedding v. Nevill, L. R. 4 C. 8 Mayne on Damages, 175; Sedg-
P. 212; Jaques v. Millar, 6 Cli. D. wick on Damages, 205.
159, but qy. this case ; it is now over- 4 Laird v. Pim, 7 M. & W. 474,
ruled by Marsball v. Barridge, 19



BALIS ov lakd* 365

{md as a deposit is strictly not a sum fixed npon oilier as a

penalty or as liquidated damages.^ Costs and charges fairly

incurred by the plaintiff for the purpose of the sale may be

included as special damages. Where there is no difierenoe

between the price and market value, then costs and nominal

damages for the breach constitute the measure.^ If the

buyer has been in possession, and then abandons the con-

tract, there should be added to the above, interest on the

purchase-money whilst he was in possession.^

362. The sale may be complete, but there may be a

failure as to some of the usual covenants

;

naufc^L^tkle.^^'
covenant for title. If the interest

conveyed is not so large as warranted, or

the tenure of the land not so advantageous, the measure

of damages is the difference between the value of the thing

as it is, and its value as it was warranted to be.^ If the

defect is not in the quantity of the interest, but the quality

of the title, as where a saleable title has not been acquired,

but only the seller^ s possessory title, then the fair rule would

be to give the plaintiff such damages as will compensate

him for the defective quality of his title, or any amount

paid to perfect the title with interest thereon.^ Where

—for quiet en-
joyment.

there is a breach of the covenant for quiet

enjoyment, and the buyer is subsequently

evicted by one with a better title, then if

the sale was of a lease or interest for a term of years, the

measure of damages is the value of the unexpired part of

the term, and the amount of any damages recovered against

the plaintiff by the ejector as mesne profits without interest,

1 Howe V. Smith, 27 Oh. D. 89; 1053.

Sngden’s V. & P., (18th ed.) 33 ; the 3 Sngden*s V. & P., (13th ed.) 514.
canes are many and intricate. 4 Mayne on Damages, 178,

2 Addiion on Contracts, (5th ed.) 5 Id. 179.
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and any csosfcs properly incurred in compromising a suit

brought to eject the plaintiff.^ If the sale was of the fee

simple^ and there has been no alteration in the value of

the land, the damages would be either the actual value at

the time of sale, or the purchase-money paid, with interest

thereon (unless perhaps there has been a beneficial posses-

sion of the land),2 together with costs and expenses. Any
increase of value, or improvements made after the sale

would not be included in the damages, if the increase arose

from some entirely collateral cause, as the formation of a

railway ; or if the improvements, though made with the

plaintiff^a capital, were not the express object of the con-

tract, and so the fair and contemplated consequence of it.*

The buyer then loses the difference between the improved

and unimproved values of the estate
;
in some cases he who

evicts may be liable for this, as will be seen in the section on

adverse occupancy.^ But this is in the absence of fraud;

fraud will render the seller liable for all losses or improve-

ments. If the thing is diminished in value, then the value

at the time of eviction is, it seems, the measure, for that is

the loss suffered
; and profits from improvements ought

always to be set off against the outlay, and the difference

only allowed ; for it is enough if the buyer loses nothing.*

If the eviction is from a specific part only of the land, then

the measure is the value of that part
; if from an undivided

share of it, then a proportionate part of the purchase-money.®

Where there is no eviction from any part, but a disturbance

of quiet enjoyment as by a right of way in third persons

1 Williama v. Burrell, 1 0. B. 402

;

Locke t». Furze, 11 Jur, N. S. 726 ; L.
K. 1 0. P. 441.

2 Mayne on Damages, 181 ; Domat,
B. 1, T. 2, 8. 10, §§ 12, 13. See Jeuldns
9 . Jones, 9 Q. B. D. 186.

3 Id. 182 ; Domat, ibid. §§ 15, 16;

Sedgwick on Damagee, 169—173.
4 Infra. § 896.
5 Domat, B. 1, T. 2, b. 10, §§ 14, 17,

18, 19.

6 Mayne on Damages, 183; Sedg-
wick on Damages, 183.
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being eatablisbed^ ibe measure is limited to the damage'

actually sustained^ for it cannot be known how far or whether

the right will in future be uaed.^ When there is a breach

of the covenant against incumbrances, the
1 •

coi^ninoes" measure is the whole amount of any exist-

ing incumbrances^ which is needed to dis-

charge them.2 In such a case there is a specific covenant to

pay as a specific pecuniary compensation the amount of

the incumbrance. But where there is a covenant to do

some thing upon the land sold, or upon that adjoining it,

which will beneficially afPect the adjoining land, or that

sold, and the thing is not done, the measure of damages
is then not the cost of having the thing done, bnt the

improved value to the land to be benefited, which would

have accrued if the thing agreed on had been don©.^

363. Next as to contracts relating to the tenancy of land,

and first as to rent for use and occupation.
Action for rent.

^ jg fixed in an agreement

(though one void for want of form), that is the measure,

with interest from the date of its being due otherwise, if

there is no permanent agreement, or it has not' been acted

up to, then a fair rent is to be fixed with reference to the

present beneficial interest of the tenant, bub omitting any

increased value from an outlay of the tenant^s own capital,

and allowing for ordinary repairs if made by the tenant, and

also deducting any sums properly paid in exoneration of the

landlord, as taxes, &c.* Rent does not, like interest, accrue

from day to day, but is payable at the end of a term ; so

1 Child f>. Stenni&g, 11 Ch. D. 82.

2 Lethbridge v. Mytton, 2 B. &
Ad. 772 ; Sedgwick on Damagee, 189 ;

Mayne on Damages, 186.

3 Wigsall V. School, T. B„ 8 Q.B.D.

367.
4 De Medina v. Poison, Holt, 47 ;

Woodfairs L. & T. (7th ed.) 634.

5 Mayne on Damages, 221.
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that on etiction of the tenant^ rent is not apportioned rate«

ably in respect to the time but if the eviction is from part

only of the land, it is apportioned in respect to the land,

unless the eviction was by the lessor
;
then, as quiet enjoy-

ment is a condition precedent to the tenant^s liability for

rent, there is a suspension of the entire rent, till he is

reinstated.

2

364. On the breach of a covenant by the tenant to re-

Aotion for non- 1*^® measure of damages, in an action

brought during the tenancy, is the extent to

which the marketable value of the reversion is injured.*

This would be very great if the lease is near its end
;
very

small if it had a long time to run.^ If a mesne landlord, to

save a forfeiture to the head landlord, makes repairs, the

measure is the cost so far as it was necessary.® One of

several successive assignees of a lease, who held the pre-

mises whilst out of repair, may be assessed with the whole
amount, unless he shows how much only occurred in his

time.® But the plaintiff must always give strict proof of

the amount of disrepair,^ In an action at the end of the
term, the measure is the sum that will put the premises into

the state of repair in which the tenant was bound to leave

them ; and this depends upon the age and class of house,
and its state at the time of the demise; natural wear and
tear is the landlord's loss, and an old building need not be
turned into a new one, or left of more value at the end than
at the beginning of the term ; and against the cost of re-

1 Tudor*8 L. 0. on R. Pro., 181 ;

WoodfalPe L. A T. 840. In England,
by 83 A 84 Viot, o. 35 rent ia now
made to aoorne day by day like interest.

2 Morrison «. Cbiadwiok, 7 O. B.
266 ; Tudor’s L, 0. on R. Pro., 198 ;

WoodfaU’s li. A T. 888, 846.
8 Worcester fiohool e. Waters, 9 0.

A P. 724 ; Smith e. Peat, 9 Exeh. 161.
4 Mayne on Damages, 229.
5 Colley v. Streeton, 2 B. A C. 273 ;

Woodfall’s L. A T. 445 ; Addison on
Contracts, 1064.
6 Smith V. Peat, 9 Exch. 161.

7 Smith V, Douglas, 16 0. B. 81.
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pairs is to be set o£E the amount of such increase of value* ^

Where the tenant is bound to repair but the landlord oa

notice is bound to furnish the materials, and after notice

neglects to do so, the duty of the tenant is himself at once

to make the repairs, and then sue the landlord for the cost

of materials
;
and hence he cannot recover damages for in-

jury to his own property from the want of repair.® One
tenant in common of a house, who expends money on im-

provements or on ordinary repairs, has no right of action

against his co*tenant for contribution
;
but his remedy is a

partition when such outlay may, according to its nature, be

considered.® In an action by a reversioner against a tenant

on a covenant against waste, the measure of damage is not

necessarily the sum which it will cost to restore the property

to its condition before the waste, but the diminution in the

value of the property, less a discount for immediate pay-

ment.^ Where the lessor is the party bound to repair, the

lessee’s cost of procuring another house whilst his own was

uninhabitable, or under repair, is not to be added as special

damage, except for the time during which the lessor delayed

to begin the repairs.® It may be useful in India to know,

that the neglect of the landlord to repair the iiouse is no

defence in an action by him for the rent; his covenant to

repair, and the tenant’s covenant to pay the rent, are inde-

pendent.® The tenant might recover for loss and expenses

from the neglect to repair; but on a lease of a house there

is no implied undertaking that it is in a state of repair rea-

sonably fit for habitHtiou at the beginning of the term
;
but

1 Payne v. Haine, 16 M. & W. 641 ; 4 Whitham v. Kershaw, W. N. 188C,
Yates V. Dunster, 11 Exch. 15 ; Gut- p. 15-

teridge v. Munyard, 1 M. & Rob. 880 ; 6 Green n. Bales, 2 Q. B. 225.

Hayue on D., 233 ;
Addison on C-, 338. 6 Weigall v. Waters, 6 T. R. 488 ;

2 Tooker V. Linger, 21 Ch. D. 18. Addison on Contracts, 829 ; Cbitty oa
8 Leigh «. Diokeson, 16 Q. B. D. 60. Contracts, 310.
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it is otherwise as to a famished house^ when the tenant^ it

seems, might recover damages for delay in getting posses-

sion, or for inj ary from the want of repair; or at his option

—for not inetir- rescind his contract.! When a loss

has been incurred by the breach of a cove-

nant to insure premises, the real value of the things lost will

be the measure of damages.^ Where there has been no loss,

the plaintiff will recover premiums, if any, paid by him to

keep up the policy, or the expense of effecting a new one.^

365. Next as to contracts for the sale of chattels

;

Sales ob' chat-
tels.

Action for the
price.

where the buyer has received the goods,

the measure is the price, either as fixed by

the contract, or to be fixed by ascertaining

the fair value of the article.^ If the seller

is only able to prove the delivery of a package, without any

evidence of its contents, it will be presumed, as against him,

that it was filled with the cheapest commodity in which he

deals.® If the article is agreed to be sold at a certain price,

that is the measure; and though materials superior to those

contracted for are used, the purchaser is neither bound to

pay the higher price, nor to return the article.® Generally,

interest is not to be given on the price of goods sold, even

though to be paid for on a particular day ;
but if they were

to be paid for by a bill at a certain date, and the bill is not

given, interest should be given from the time the bill would

induction of the ^^^ve become due.^ Where the article dif-

price. fej.g in quality or description from that con-

tracted for, but has been kept by the buyer, then generally

the measure is its real value, that is, so much as the seller

1 Wilson V, Finch-Hatton, 2 Ex. D.

s;i6.

2 Mayne on Damages, 243.

3 Id. 241.

4 Addison on Contracts, 1057.

5 Chunes v, Pezsey, 1 Camp. 8.

6 Wilmot V. Smith, 3 C. & P. 456.

7 Farr v. Ward, 3 M. & W. 25.
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could have sold it for, if he had taken it back^ which is not

necessarily the same as what it is worth to the buyer in its

present condition.^ But the reduction is ordinarily limited

to this difference in value between the article as it was at

the time of delivery^ and as it ought to have been according

to the contract
; still any special damage subsequently aris-

ing from the breach of contract^ though it need not be, may
also be taken into account, but it may also be ground for a

cross-action by the buyer So, if the action is not for the

price, but on bills given in payment, then only a total

failure of the consideration is a defence for the buyer ; a

partial failure cannot be allowed for in redaction of damages,

but is only ground for a cross-action ; the contract may be

divisible, but the security is entire.^ If the buyer could not

return the article, as where it was made out of his own
materials, the coat of altering it would be the only fair mea-

sure of reduction ; and this might be the measure even

where the article might have been returned, if the impossi-

bility, or cost or delay of procuring another render the out-

lay on alterations a reasonable and prudent expenditure.*

366. In an action for not accepting goods, the difierence

Action for not between the contract price and the market
accepting goods. price, on the day the contract was broken,

together with any expenses necessarily incurred by the seller

in fulfilling his part of the contract, is the ordinary measure

of damages.® Where there is no difference, or it is in favor

of the plaintiff, damages can only be nominal.^ Where the

defendant has ordered goods, an(^ then wrongfully counter-

1 Mayne on Damages, 97* Place, 1 M. & Bob. 218.

2 Mondel v. SteeL 8 M. & W. 858 ; 5 Boorman v. Nash, 9 B. & 0., 145 }

Davis V. Hedges, L, E. 6 Q. B 687. Boswel v, Kilborn, 8 Jnr. N. S. 448 j

3 Tye t>. Gwynne, 2 Camp. 847. Addison on Contracts, 1057 l s. 78,

4 Cutler v. Close, 6 C. & P. 837 ; ills, (c), (d), Indian Contract Act.

Mayne on Damages, 98 ; Thornton v. 6 Valpy v» Oakely, 16 Q. B. 941#
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xnanded the order^ and thereupon the vendor oeasee to

manufacture them, be is entitled to damages for the goods

in band, and to the damages for 'which he is liable to sub-

contractoi*8 or like claims against him ; he is also entitled to

such profit as he would have made if the contract had been

fully Carried out
; that is, in effect, to both the loss accruing,

and the profits intercepted.^ Where the property in goods

has passed, though there has been no delivery, the seller

may treat the contract as existing, and recover the price.^

The above rules apply to a sale of stock or shares, as well

as of goods

367. Where the buyer sues the seller for non-delivery.

Action for not nothing in advance, the

delivering goods. measure is the difference between the con-

tract price, and that of goods of a similar description and

quality at the time when they ought to have been delivered

;

for the plaintiff might have bought such immediately on the

breach.^ Where delivery is to be between certain dates and

a fine is fixed for non-delivery, the fine begins from the last

date fixed for delivery.® Though there was a day fixed for

delivery, if there was a previous utter renunciation of the

contract by the seller, the plaintiff may elect to sue at once,

and the measure will be the difference between the contract

price, and the price on the day of breach or if the defend-

ant has resold the goods, the difference between the price

at which they were resold.^ Where the delivery is to be by

fixed instalments, and there is a breach before the time for

1 Cort if, Amberflttte By. Co., 17 Q. Willianm r; Beynoldc, 11 Jur. N. S.
B. 127 ; Dunlop v. Higgine, 1 H. L. C. 973 ; s. 73, ill. (a), I. O. Act,
381 ; 8. 73, ill. ih)t 1. C. Act. 5 Berghain v. Blarnavon 1. Co., L.

2 Graham v. Jackson, 14 East. 498. B. 10 Q. B. 319.

So also in America, Sedg. on D., 314. 6 Hochster v, De Latonr, 2 £. A
3 Hayne on D. 148. 678 ; Frost v, Knight, L. B.' 7 0. F.
4 Ohinnery «. Vial, 5 H. A N. 288 ; 111.

Dingle v. Hare, 6 Jar. K. S. 679 ; 7 Greaves v. Aahlin, 3 Camp. 426>
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eomplete performance, the plaintifE may claim as damages

the difEerence between the market and contract prices at the

several periods for delivery, and he is not bound at the date

of breach to enter into a new contract for the remaining in-

stalments.^ If there is a forbearance at the request of the

seller to go into the market and purchase other goods, the

damages are the difference between the contract price and

the market price when the buyer does go into the market.®

If the article is not one procurable at pleasure, as a ma-

chine for a specific purpose, the direct and contemplated

loss from noti-deliveVy will be special damage
;
but this will

not extend to such a remote damage as a loss from a fall in

the market prices, or loss of profit on a resale,® but will

include the loss by the deterioration of the plaintiff’s goods

damaged by the non-delivery of the article.^ Where A con-

tracted to supply goods to B, knowing that they were to

fulfil a contract by B with C, and the goods were not pro-

curable in the market, and C recovered damages from B, it

was held that B might recover as damages against A the

loss of profits on his contract with C, and also for his liability

to C, and that the sum awarded to C might be takeu as the

measure of the latter.^ Where the precise goods are noc

procurable at the due date of delivery, the difference in the

price of similar but better goods necessarily bought in lieu

of them, may be recovered as damages.® If there is no

market for the sale of such goods at the place of delivery,

the damages are the price at the place of manufacture with

cost of carriage, and a reasonaj^le sum for importer’s pro-

1 Brown v. Mailer, L. R. 7 Exch. S. 267 ; Williama v. Reynoldg, id. 978.
319; Roper v. Johnson, L. R. 8 0. B. 4 Smeed t; Ford, 28 L. J. 178 Q. B.
167- 5 Grebert.Borguia v. Nngent, 16 Q,

2 Ogle V. Vane, L. R. 2 Q. B. 275 ; B. D. 85.
id. 8 Q. B. 272. 6 Hinde r. Liddell, L. R. 10 Q. B.

3 Borries v. Hutchinson, 11 Jur. K. 265.
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fifcs,^ Where there has been a payment in advance, the

plaintiff may recover the money paid with interest ; or else

the price which the goods would have fetched at the time

they ought to have been delivered, or at the time when

otherwise the breach of contract was complete the first

measure puts him into the same position as if the contract

had never been entered into, and the latter as if it had been

duly carried out. Where there has been a written contract,

evidence may not be given that part of the price was in

consideration of delivery by a certain date.^ Where there

has been an advance, and also a delivery but of inferior

goods, and the buyer seeks to recover his loss, the measure

is the difference between the value of goods of the quality

contracted for at the time of delivery, and the value of the

goods actually delivered.^ Where stock or shares have been

lent, which is in effect an advance, then in an action for not

replacing them, the damage is nob limited to the price at

the time of breach, but may be the price at the time of

trial,® but not the highest price at any intermediate day,

for it is a mere speculation that the plaintiff would have

sold ou that day.®

368. On a breach of warranty without fraud, the English

law does not allow the buyer, where the
Action for t* . •'ti

breach of war- property has passed to him, to rescind the

contract, and revest the property, but the

remedy is by an action for a breach of the warranty and i t

is the same by Section 117, I. C. Act. But the Boman law

1 0*Hanlan t;. G. W. By. Co., 34 L.
J. 154 Q. B. ; 11 Jar. N. S. 797.

2 Startup v. Oortazzi, 2 0. M. A R.
165 ; Sedgwick on Damages, 303, where
the conflict of views is disonssed.

3 Bradey v. Oastler, 11 Jur. N. 6. 22.

4 Loder v. Eekule, 27 L. J. 27 0. P.
5 Owen v. Boutb, 14 0, B. 3^.

6 M*Arthur v. Seaford, 2 Taunt. 257

;

Mayne ou Damages, 156.

7 Street v, Blay, 2 B. & Ad. 462 ;

Hayworth t>, Hutchinson, L. R. 2 Q, B.
447 ; Azemar 17. Casella, L. R. 2 U. P.
677. So also in America, Sedgwick on
Damages, 319.
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allowed the thing to be returned with its increase, and the

purchaser to recover the price paid with interest.^ Where
a man is induced by fraud (but with no warranty) to buy

stock or goods, and he keeps or afterwards sells the same,

the measure of damages is the difEerence between the

contract price and the real value at the time, that is what

he might have got if he had resold at once, but not in-

cluding any after-caused deterioration or fall in the market.^

In an action for a breach of warranty (the goods being

retained), the measure is the difference between, not the

contract price, but their market value with the defect at

the time of delivery, and the value they would have possess-

ed had they answered the warranty.^ Where goods are

sold as being of a specified description, although the buyer

may have bought them by sample, or after inspection of the

bulk, there is an implied warranty that they shall be of

the particular quality in a merchantable condition, and the

measure of damages is the same.^ If resold before the

defect is known, the price realized may be taken as the

market price if they had been sound ; and if resold a third

time, the defect being known, the price realized may be
taken as the actual value, and the difierence between the two

prices as the measure of damages for the breach/ Hence, if

on the resale before the defect was known, there was a pro-

fit, this difference cannot afterwards be recovered as special

damages/ Where the known purpose of the contract was
the resale of the goods in a foreign market, then the prices

1 Domat, B. 1, T. 2. s. 2, art. 8 ; iee Contract 1060 ; Sedgwick on Damagei,
Heilbntt v. Hickson, L. E. 7 C. P.439, 319, 824 ; but see Cbitty on Contracts,
456. 421 ; Dingle v. Hare, 6 Jar. N. S. 679.

2 Waddell Blockey, 4 Q. B. D. 4 Jones v. Just, L. B. 3 Q. B. 197 ;

678 ; Twycross v. Grant, 2 C. P. D. s. 113, Indian Contract Act,
543-4. 5 Clare v. Maynard, snpra.
3 Clare v. Maynard, 6 Ad. & E. 519 ; 6 Ibid. Cox v. Walker, 6 Ad. & E.

Mayne on Damages, 162 ; Addison on 523 (n).
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of them as sound and unsound are those in that market.^

Where part of the goods has been returned after payment

for them, and part not accepted on account of defects, the

buyer may recover what iie has paid and his charges,

together with his profits upon the whole quantity lost from

his not being able to carry out bis known contract for resale

of tbe goods.^ Where there has beeu fraud, special damage

may be recovered in an actiou for deceit.^ If the buyer

gives notice to the seller to take back the goods, and he

refuses, the net expense of keeping them for a reasonable

time, till a resale, may be given as damages.^ If a buyer pro-

perly relying on a warranty resells with a warranty, a special

damage, as the coats of a suit by the snb-purcbaser, and

which it was proper for him to defend, may be given and

where A sold to B knowing that be bought to resell, and B
resold with a like warranty, the difference between the real

value and the contract price (perhaps taken to be tbe

market value of sound goods) was given, though only one

sub-purchaser had recovered from B.^ So, an outlay by the

buyer on the goods contemplated at the time of sale, may be

recovered if it has become useless/ On a sale for a specific

purpose and breach of the implied warranty of reasonable

fitness, a special damage, the natural consequence of the

defect warranted against, may be recovered, and there is

no exception as to latent undiscoverable defects, as there

might be if the action were founded ou negligence.®

369. Where tbe actiou is for tbe value of work and labor

1 Bridge v. Wain, 1 Stark. 504. B. 335 ; s. 73, ill. (w), ludian Contmot
2 Heilbatt v. Hickson, L. R. 7 C. P. Act.

455. 6 Dingle v. Hare, supra, 7 C. B. N.
8 Langridgev. Levy, 2 M. & W. 619. S., 145 j Eandall v. Eaper, £. B. <k H
4 Caswell v. Coare, 1 Taunt. 566 ; 84.

Cbesterman v. Lamb, 2 Ad. & E. 129. 7 Mayne on Damages, 167.
5 Lewis v. Peake, 7 Taunt. 153; 8 Randall Newson, 2 Q. B. D, 102

Hughes u. Groemer, 33 L. J. (N. S ) Q see infra § 416 in cases of trand.
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Action for bestowed upou any object, the right of the
WORK AND LABOR. Workman to recover at all often depends

upon such questions as, whether the entire performance of

the contract is a condition precedent or not; what is the

effect of a destruction of the article before payment ; whether

the work is subject to the approval of the employer; what

is the effect of the work being, from negligence, more or

less useless
;

or, what is the effect of an acceptance of defect-

ive work. But a consideration of the right to recover is

beyond the object of this chapter. When the contract has

not been fully carried out by the workman, but the employer

has and retains the benefit of a part performance, and the

contract is divisible, the measure of damages is the residue

of the full sum agreed to be paid after deducting such an

amount as will enable the defendant to get the contract

completed according to the original intention of the contract-

ing parties.^ If the contract has been imperfectly performed,

and the subject of it cannot, or ought not to be returned,

but should be altered, a like deduction may be made for

alterations or if the workman has been paid in advance,

the same measure of damages is recoverable from him, and

may be either sued for in a cross action, or set off in an

action for the price of the work.^ So, if the plaintiff con-

tracted to do the work and supply materials for a fixed sum,

and the defendant afterwards find some of the materials, a

deduction is to be made for the fair value thereof.^ Where
the failure was not on the part of the plaintiff, but from some

act of the defendant, the plaintiff will recover as damages a

1 Thornton v. Place, 1 M. & Rob. 3 S. 73, ill. (/), Indian Contract
218 ; Addison on Contracts 1064 ; Sedg- Act; Davis v. Hedges, L. E. 6 Q. B.
wick on Damages, 240, 251. 687.
2 Cutler v. Close, 5 C. & P, 339 ; in 4 Newton v. Forster, 12 M. A W.

re Trent A H. Co., L. B- 6 £q. 499. 772.
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fair remuneration for his work.^ And generally where ser-

vice has been rendered bat not really under a contract, the

reasonable value of the service, and not what one party gave

notice he would claim, is the rule of damages.^ Where there

has been delay in performing the work, as in the repairing

of a ship, the hirer is entitled to the direct loss from such

delay, as the net profit which might have been earned if the

ship had been duly delivered.^ The right to recover at all

for extras is often a nice question ; where there is a right,

the measure will be the fair market value of such extra

work.^ Where the contract has been deviated from in the

performance, the contract rates are still the rule for payment

as far as the contract can be traced ;
but if there has been

a total deviation, then the whole work is to be paid for at

the usual rates of charging.^ Generally, interest is not to be

given in an action for work and labor.^

370. Similarly in cases of contracts for the hiring of

personal services, the right to recover at

PEBs^oNAL oftou a nice question, as may be also

what is the proper time for bringing the

action.^ Where there is a right to recover, the servant

may sue not only for the value of services rendered, but

also for his loss in being prevented from entering upon or

continuing his service.® In respect to past services, the

measure is the wages agreed upon; the damages for not

taking into service, or for wrongful dismissal during ser-

vice, are what the servant deserves
;
and to estimate the

1 Plamohd V. Golbnrn, 8 Bing. "14. Sedgwick on Damages, 242.
See notes to Cutter n. Powell, 2 Sm. L. 6 Trelawney v. Thomas, 1 H. BI.
C. 1 ; Sedgwick ou Damages, 245. 303 ; Act 32 of 1839.
2 Sedgwick on Damages, 254. 7 Ou this see Cutter v. Powell, 2
8 In re Trent & H. Oo., L. E. 6 Eq. Sm. L. 0. 1, and cases in notes.

400. 8 Goodman v. Pocock, 15 Q. B. 576 3

4 Robson t>. Godfrey, 1 Stark. 275. Smith v. Hayward, 7 Ad. & E. 544.

5 Pepper v, Burland, Peake, 103

;
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amount^ all that had happened^ or was likely to happen^ to

increase or mitigate the loss of the plaintiff down to the

time of trial, is to be looked to ; the damages are to be an
indemnity for the loss, and if he has, or might ha^e, found

other equally eligible employment, the damages will be

small }
but if not, they might far exceed the salary agreed

to be paid,^ The degrees of misconduct or incapacity

which justify a dismissal are various, but they concern the

right to recover. In the case of menial servants, usage

has established the right to dismiss them at any time, by
giving them a month^s notice or a month^s wages ; and a

month^s wages are to be taken as the agreed damages.^

If a servant misconducts himself, the master may turn

him away without any warning; and such misconduct is a

forfeiture of the wages accruing due to him since the

last pay day.^ In the special contract of service for a

term of years, as of an apprentice or articled clerk, where

a premium is paid, if either party dies during the term,

the other cannot recover damages for the loss of the ser-

vices or premium.*

Actions
TO CARRIAGE
GOODS.

AS
OF

371. Next as to actions by and against carriers of

goods ; these, so far as they are for mere

breaches of contract, are generally regard-

ing carriage by sea. Where the entire

Carrier against engaged for a specific lump sum or
shipper. price, that is the measure, though only part

of the ship is filled.® Where the shipowner stipulates for a

1 Hoohster v. De Latonr, 2 £. & B.
678 ;

Blderton v. Emmens, 6 C. B. 178

;

13 O, B. 495 ; Goodman v. Pocook,
Bupra ; Clark, eo) p. L. K. 7 £q. 550 ;

see Hochster v. De Latonr discassed in
Prost v. Knight, L. &. 5 £xoh. 622, and
7 Exch. 111.

2 Beeaton v, Gollyer, 4 Bing. 313.

^ Spain t;. Arnott, 2 Stark. 266 j
Ridgway v, Hnngerford, M, Co., 8 Ad.
& E. 171.

4 Whinoup v. Hnghea, L. B. 6 0. P*
78.

5 Abbott on Shipping, (10th ed).

311 ; Robinaon v, Knight, L. R. 8 Q<
P. 465.
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fall cargo, that zneans^ (in the absence of fraud) according

to the actual, and not merely nominal, tonnage, and he is

entitled to full freight, as if full cargo had been put on
board but if subsequently to the breach of contract to

supply a full cargo, the shipmaster has been offered a cargo

and has refused it, or has neglected an opportunity of

receiving cargo and earning freight, the measure of dam-

ages will be the amount of freight which would have been
earned (less the expenses of earning it,) if the contract had
been fulfilled, minus what the shipmaster might have earned,

if he had thought fit.^ But where a sum certain is to be

paid on not supplying a cargo, and it has become payable,

subsequently earned freight is not to be deducted.^ Where
the contract is to ship certain goods at certain rates, and
other goods are sent, the measure is the average freight

for a like quantity of the specified goods.^ If some of the

specified goods are limited in quantity, and that has been
shipped, the measure is the average freight on the other

specified goods.^ The agreed scale of bulk, &c., for speci-

fied goods must be applied in estimating the freight ou
substituted goods, though it may not be a correct standard

of measurement.® The freight is generally to be calculated

on the measurement of the goods at the time of shipment,

and not at the time of delivery.’' Where there is a refusal

to accept delivery of the cargo, the sum to be earned as

freight is the measure of damages,®

1 Hunter v. Fry, 2 B. Aid. 421 :

Barker v. Windle, 6 & B. 675.
•

2 Smith V. M’Guire, 27 L. J. 465
Bxch. ; Harries v. Edmonds, 1 Oar. A
K. 686 : Sedgwick on Damages, 405.

8 Bell t>. Puller, 2 Taunt. ^5 ; Stani-
forth f». Lyell, 7 Bing. 169 ; Mayne on
Damages, 257.
4 Capper v, Foster, 3 Bing, N. 0.

938 ; Abbott on Shipping, 181-—3.

6

Oockburn v. Alexander, 6 0. B.
791.

6 Warren v. Peabody, 8 C. B, 800.
7 Buckle V. Knoop, L. B. 2 £xoh*

125, 333.

8 Stewart v, Bogerson, L. B. 6 0. P.
424,
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372. In actions by the shipper against the carrier for

,
not taking the goods, the measure is the

Shipper or
ii j t • J

sender against expense actually and uecessarny incurred;
earner.

other conveyance was procurable, then

the measure would be such loss from the cargo being left

behind, as was the natural and probable consequence, and

withiu the contemplation of the parties
;
where another ship

was procurable, the damage is the increased rate of freight

—for delay in 1’^®“ payable.^ In an action against a carrier

delivery. fQj. JeJay iu delivering goods, where the

time of arrival was reasonably certain and iu the con-

templation of both parties, the measure of damages is the

difference between the market value of the goods at the

time when they ought to have been delivered, and when

they actually were delivered ; and the value is that at the

place to which they were consigned.^ Iu a long sea voyage

there is no such reasonable certainty as to the time of

arrival, and further it is the constant practice to sell such

goods before arrival, and consequently the measure of dam-

ages cannot include any allowance for loss of market ;
and

this is so whether the action is in contract, or in tort as

where the delay is due to a collisiou.^ Where goods were

lost and could not be at once replaced, the cost of replacing

them with interest thereon as compensation for the delay

was held to be the measure of damages.^ The loss by a

deterioration from neglect may also be added,^ but not the

loss of profit which the plaintiff would have derived from

1 Walton V. Fothergill, 7 C, & P. 367 ; s. 78, ill. (c), I. C. Act.
394 ; Hadley v. Baxendale, 9 Exch. 8 The Parana, 2 P. D. 128 ; The
841 j

a. 73, ilia, (b) and ig), I. C. Act. Notting Hill, 9 P. D, 105.

2 Wilson V, L. & Y. Ry. Co., 9 0. B. 4 B. C, Co. v, Nettleship, L. E. 3 C.
N. S. 632 ; 7 Jur. N. S. 862 ; Rich v. P. 499.

Baxendale, 30 L. J. 871 Exch., and see 5 Oollard v. S. E. By. Co-, 7 Jmr. K.
O’Hanlan v G. W. Ry. Co., ante § S. 950.
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making up the goods, and selling them iu another shape

nor the loss of the bargain between the plaintifE and the

consignee, who bad refused the goods because the delivery

was too late,^ nor such a loss as the wages or profits lost by
the stoppage of a mill or factory nor the loss of an oppor-

tunity for sale by reason of the sender’s agent having left

the place before delivery nor the hotel expenses of an
agent kept waiting for a parcel delayed by a carrier, who
was not informed of the purpose for which it was intended.®

Where notice and a special contract can be shown, losses

otherwise too remote, may be included as having been con-

templated.® Where goods are damaged during the delay

in delivery from some inherent defect not known to the

carrier, only nominal damages can be given for such de-

terioration, where but for such defect there would have been
none suoh7 In the case of the loss or non-delivery otf goods
the measure of damages will be the value of the goods, and
that will be calculated in the same way as for the non-de-
livery of goods, where the price has been paid.® If in

consequence of the delay, or erroneous information of the

Passenger Carrier, a passenger is obliged to hire an-
agamst earner. other conveyance, or stop a night on the
road, the expenses may be recovered

; but generally dam-
ages cannot be given for consequent derangement or loss

of business, trouble, or inconvenience.® The expenses re-

coverable are only such as it was reasonable to have in-

1 Wilson V, L. & Y. Ry. Co. supra.
B. 78, ill. (g), I. C. Acfc.

2 Simmons v. S. E. Ry. Co. 7 Jur. N.
S. 149 ; 8. 78, ill. (o), I. C. Act.

5 Gee V. L. A Y. Ry. Co. 6 H. & N.
211 ; 8. 73, ill. (p), I. O. Act.
4 G. W. Ry, Co. V. Redmayne, L.

R. 1 O. P. 329.
6 Woodger v. G. W. By. Co. L. R, 2

C. P. 818.

6 Hadley v. Baxendale, 9 Exch. 341

;

Black V. Baxendale, 1 Exch. 410 ;
Mayne on D. 263.

7 Baldwin v. L. C. & D. Ry. Co., 9
Q. B. Damages. 582.
8 See ante § 367 and infra S 883.
9 Hamlin v. G. N. Ry, Co., 26 L. J.

20 Exch.
j Hobbs v. Li. & S. D. Ry.

Co., L. R. 10 Q. B. 111. Sedgwick oa
D., 407 (n) ; s. 73, iU. (r), I. 0. Act.
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carred^ the test being what according to ordinary habits of

society a person would, in the circumstances, have naturally

incurred at his own cost.^ Other causes of action against

carriers chiefly arise out of negligence, and may be more

correctly and conveniently classed among torts.®

372a. The question of the liability of telegraph com-

Teleora-ph com- panies for delay, default or error in trans-

mitting telegrams has been much discussed

in America ;
in some cases they have been treated as com-

mon carriers and held liable for all losses resulting from the

error or defect
;
in other cases the measure of damages has

been limited to the price of the dispatch and the expense

necessarily incident to sending it, and suits by the receiver

as well as by the sender of the message have been allowed.^

In England it has been held that the receiver of a telegram

(the sender not having been his agent) cannot sue for loss

arising from error therein, but only the sender, with whom
alone the contract is made, can sue.^ It has also been held

that the sender of the message is not liable to the receiver

of it for loss arising from a mistake made by the telegraph

clerk in the transmission of the message.^ The company is

a mere messenger and hence the careless delivery of a

telegram to a person for whom it was not intended, and who
acts upon it and suffers damage, induces no liability.®

Where the defendant whose business it was to collect and
forward telegrams, had negligently omitted to forward one

which was in cipher, and so unintelligible to him, the sender,

it was held, could recover only flominal damages and not a

1 Le Blanche V. L. & N. W. Ry. Co., 4 Q. B. 700.

1 0. P. D. 287. 5 Henkel v. Pope, L R. 6 Exch. 7.

2 See infra § 415. 6 Dickeon v. Reuter T. Co., 2 0. P.
.3 Sedgwick on Damagei, 408—14. D. 02 ; 3 C. P. D. 1.

4 Piayford v, U. E. £, T. Co., L. R.
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.

loss of commission which was conseqnexit upon the omission.^

It seems reasonable that telegraph companies shonld be

liable to receivers as well as to senders of messages, on the

ground that the business they transact is a public one, of a

peculiar character, and more or less a monopoly granted to

them by special enactment, and therefore rightly inducing an

obligation to exercise reasonable care and skill; and conse-

quently, as in the relation of doctor and patient, the liability

for negligence is due not to contract, but to their relation

towards receivers as well as senders of messages on their

undertaking to transmit the message. The measure of

damages for negligence would then be the amount of all

losses directly due to the negligence and if this were practi-

cally too serious, it might well be limited by express law, as

in the case of collisions at sea, public carriers, and so on.^

373. Where the action is to recover a sum certain,

Action of whether as money paid by the plaintiff to

the use of the defendant, or as money lent

by the plaintiff to the defendant, or as money had and

received by the defendant to the user of the plaintiff, or as

the balance due upon an account stated, the plaintiff will

not necessarily recover more than nominal damages for the

detention of the money One of the most obvious sources

of damage is the loss of interest upon the sum due
;
and this

is the only damage that can be given, the amount of the

debt with interest and costa being always deemed a snflBcient

compensation, though, in truth, it sometimes is not so.** As

When interest ^ general principle, interest is allowed by
is payable.

Qjj|y upon mercantile securities ; or in

1 Sanders v. Stuart, 1 C. P. D. 326 4 2 Story’s Eq. Jar, 1318 ; Reynolds
2 See Big. L. C. on Torts, 619, 623. v. Pitt, 19 Ves. 140,

3 Wilde V. Clarkson, 6 T. K. 304.
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those oases where there has been an express promise to pay

interest; or where such promise is to be implied from the

usage of trade, or other oircumstances.^ It is necessary to

distinguish when interest is recoverable as interest, and

when as damages in the former case, if properly claimed

in the plaint, it is recoverable of right, and the rate will be

what the plaintiff proves that he is entitled to; in the

latter case, it may be laid as special damage up to the date

of the suit, and then it is for the Court to allow it, and if

BO, to assess the rate and amount. By Act 32 of 1839

interest at the current rate may, at the discretion of the

Court, be allowed on debts or sums certain from the date on

which they became due, if payable by virtue of a written

instrument at a time certain
;

or, if payable otherwise, then

from the date of demand with notice that interest will be

required.* Code of Civil Procedure, s. 209 allows the

Court, when the suit is for a sum of money due, to order

interest, at such rate as the Court may think proper, to be

paid on the principal sum adjudged from the date of suit to

the date of decree, in addition to any interest adjudged

on such principal sum for any period prior to tji© date of

suit
;
with further interest on the aggregate sum so adjudg-

ed, from the date of the decree to the date of payment, or

to such earlier date as the Court thinks ht; and by s. 222

interest not exceeding 6 per centum may also be given

on costs.^ Generally, on a reversal of a prior decree,

interest will bo payable on money refunded, but not on

1 Ver Abbott, 0. J., in Higgins tbe 8 & 4 W. 4, o. 42 ; see Howatt v.

Sarg^ent, 2 B. & 0. 249. Londeeborougb, 4 B* & B. 1 -

2 Mayne on Damages, 135 ; see Good- 4 As to why compound interest
chap V. Roberts, 14 Ch. D. 49 ; Prebn sbonld not be given, see Bindley on

B. B. Liverpool, L. B, 5 Ezoh. 92. Juris., XCl.
3 This Act is copied from s. 28 of

33



costs repaid unless specially so provided by the decree of

reversal.^

374 Mercantile securities will be noticed hereafter.*

_ . .
Where there is an express airreement, the

When interest , . . . f i

is agreed to be rate 01 interest IS that uxed thereby. It

seems that, by English law, where there is

a bond for money with a penalty, interest will be allowed

though not expressly stipulated for, as the penalty was to

secure against damage
;
but then no more than the amount

of penalty and costs can be recovered on such a bond

;

because the penalty ascertains the damages by consent of

the parties.® But if interest was stipulated for, then it may

be given beyond the penalty.^ If the sum is not a penalty but

liquidated damages, that is the agreed sum, and the Court

cannot assess damages where the parties themselves have

fixed them.® By Indian law this is immaterial, as in no case

can no more than a reasonable compensation not exceeding

the amount named in the contract, be recovered.® A promise

to pay interest may be implied, as from a
*** ^

course of dealing between the parties, or an

established custom in this way even com-

pound interest may be charged, as long as the accounts

remain open, if the defendant knew of the practice;® but

the principal alone of the last balance without interest can

be recovered.® Where there was a promise to pay by a bill

or note, which would have borne interest, and it is not given,

the debt will bear interest from the time the bill or note

1 Rodger v. Comptoir, &c., L. R. S P.

C. 465 ; R. Lelamund S. «. M. Luokmis-
8nr S., 13 Moore's Ind. Ap. 490

;

Forester v. Seer. India, 4 Ind. Ap. 187.

2 See infra, S 878.

3 White i>. Sealy, Dongl 49.

4 Francis v. Wilson, Ey. & M. 105.

5 Lowd v» Peers, 4 Burr, 2229 i Rai

B. Dass V. R. B. B. Singh, 10 Ind. Ap.
162 ; ante § 85S.

6 S. 74, Indian Contract Act.

7 Ferguson e. Fyffe, 8 01. and Fin.
121 .

8 Moor V. Voughton, 1 Stark. 87 j

Bruce v. Hunter, 8 Camp. 467*

9 Attwood f . Taylor, 1 M« A Gr« 279.
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would have been dae.^ In all other cases interest may be

recoverable as damages^ but not as interest* It may be

doubted whether where payment is delayed by an obligor^

interest ought not to be given equally whether the obligation

is ex contractu or ex delicto.^

375. A frequent defence to an action of debt is a plea

Sefc-off com n
set-off. This right of a defendant to

stitiou, aad ooun. prove the amount of a debt due to himself,
ter-olaim.

reduction of his liability for the debt

sued for, is known as the right of set-off, and is regulated

by express law;^ but it is a universal right recognised by

all laws, and is termed by the Boman law, compensation.

But the doctrine of compensation differs from that of set-off

;

by the former one debt proportionately extinguishes the

other debt, by mere operation of law, from the moment
that the reciprocal obligations co-exist ; but by the latter,

there is no extinction till the right of set-off is exercised

as a defence in an action. Hence, by compensation, an

originally large debt may be reduced within an inferior

jurisdiction, as that of a Court of Small Causes ; a debt

carrying interest may be in part extinguished by a debt

not carrying interest, so that interest would be recoverable

on the balance only ; or one debt may be, wholly or in part,

extinguished by another which at the time of action might

be barred by the law of limitations, and to which, if pleaded

as a set-off, the law of limitations might be replied.'^ The

Courts in India are limited to jibe right of set-off. The

defence of set-off is a matter of procedure relating to the

1 Farr v. Ward, 3 M. & W. 25. I illustration «.

2 The Northumbria, L. R. 3 Adm. 4 See I Pothier on Oblijj. 408^-424
and Ec. 10. 2 id. 112—116 ; Domat, B. 4, T. 2 ; :

3 Bee 0. Civ. Pro., 8. Ill, and its Story’s Eq. Jar. 1430—1444.
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Fdtnedy and therefore governed by the lexfori} The modern

English procedare of counter-claim^ though analogous to, is

quite distinct from set-off; and though C. Civ. Pro., s. Ill

speaks of set-off as a cross-claim/^ yet this procedure coin-

cides with English set-off and not with counter-claim. The

essential difference is that in set-off the claim being for

liquidated damages, its existence and its amount mast be

taken to be known to the plaintiff who should have given

credit for it in his action against the defendant. But this is

not so in counter-claim which is not confined to debts or

liquidated damages, but is to all intents and purposes

an action by the defendant against the plaintiff
;
and hence

a claim founded on tort may be opposed to one founded on

contract and vice versa. It is not merely a defence but

is altogether an independent action, which the original

plaintiff could not have presented being brought against

him, as he might in set-off, by anticipating the claim and

giving the defendant credit for it iu his own plaint; and

hence not only does this affect the question of the rights

of the parties respectively to costs, but a counter-claim may
be in respect to a cause of action that accrued subsequently

to the commencement of the action ;
and though the claim

to set-off necessarily drops with the action in which it was

made a defence, any cesser of the original action does

not involve a cesser of the counter-claim which will still

go on to judgment. From the peculiar wording of the third

clause in s. Ill, C. Civ. Pro., it is probable that this last

is true also of set-off in Indian procedure

376. The general rule is that for compensation or set-off

1 Maofarlane v, Norris, 9 Jar, N. S. f
2 ^^tooke Taylor, 6 Q. B. D. 576 ;

74. 1 Beddall Maitland, 17 cL D. 182.
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General rules operate, the debts mnat be completely
li to eet-off. Ijq between the same parties in

their own right, and must be of the same kind or quality,

ind be clearly ascertained or liquidated. They must be

aertain and determinate debts. Set-oS is confined to pecu-

niary demands, but compensation was allowed of one debt

of grain, &c., by another debt of the like grain, if both were-

squally certain.^ Where A owes B a debt payable at a

future date, and B owes A one payable now, this constitutes,

not a mutual debt, but a mutual credit; by English law the

former debt cannot be used as a set-off except in bankruptcy,

but a superior equity would permit it, discount being allowed

for immediate payment.^ In England no set-off of a sum
certain can be pleaded, where the action is for unliquidated

damages, and much more when it is for a tort ; and, on the

other hand, a demand which is itself unliquidated cannot be

used as a set-off in an action for a sum certain.^ But if a

demand is in part liquidated and in part unliquidated, there

may be a set-off as to so much as is liquidated.^ In India

the rule in part differs, as a sum certain may be set-off

against an unascertained demand, or even a claim for

unliquidated damages for a tort ; but not vice versdJ^ A
right subsequently accrued cannot be set-off against a judg-

ment previously obtained, so as to stay its execution but

a judgment previously obtained may of course be set-off in

a suit on a subsequent cause of action As against an

assignee of a bond there can be no set-off by the debtor of a

. 1 1 Pothier on Oblig., No. 688 ; 2

Story*8 Tffiq. Jur. 1441.

2 Easp, Prescott, 1 Atk. 230. Tbe
leading case on set-off in bankruptcy is

Bose V, Hart, 2 Sm. L. G. 808.

8 Hardoastle v. Netherwood, 5 B.

& Aid. 93 : Sapsford v, Fletober, 4 T.

B. 512.

dTCrampton v. Walker, 7 Jar. N. S.

43.

5 0. Civ. Pro., 0. Ill, ills, (s), & (c).

6 Maw V. Ulyatt, 7 Jur. N. S* 1,8W.
As to setting off one decree i^inst
another decree in the course of exe^
cution, see C. Oiv. Pro,, s. 246.

7 0. Civ. Pro., s. Ill, iU, (d).
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debt accrued due to him from the assignor subsequently

to the notice of assignment^ though resulting from a pre-

vious contract, unless there is evidence of a previous intention

of the parties that the one debt should be set-off against

the other,^ An injury cannot by English law be set-off

against a debt, nor one injury against another but set-off

can only arise out of some contract, express or implied,

to pay and receive the money, either between the parties

or those claiming through them.^

377, A surety is an exception to the rule that the debts

ExceptioBB and be between the same parties, as he may

not only oppose as a compensation or set-off

what is due from the creditor to himself, but also what is due

to the principal debtor.^ One sued as a guardian, executor,

or trustee cannot set-off a debt due to himself individually

and so ifc is necessary that the debts should have originally

existed between the two living parties, and a debt due by a

deceased person cannot be set-off against a debt due to

his representative arising subsequently to the death; for

then the two never were mutual debtors, and so there is no

set-off between the one and the representative of the other.s

But where the defendant has a money demand against the

plaintiff, but in the name of trustees, this is a good equitable

set-off ; so if A sues B on a bond, and in defence it is shown
that the bond was given to A as trustee for C, then a debt

from C to B may be set-off.^ A joint and several debt, being

1 Watson V, Md. Wales By. Co., L.

B. 2 O, P. 693,

2 Freeman v. Hyett, 1 W. Bl. 394.

8 Smee v. Baines, 7 Jnr. N. S. 902.

4 JSsop. Hanson, 12 Yes. 346; 18 Yes.

252 ; Beohervaise v. Lewis, L. E. 7 C.

P. 372.

5 Kiimerly v, Hosack, 2 Taunt, 173 ;

C. Civ. Pro., 8. Ill, illustration (a).

6 Eees v. Watts, 11 Ezoh, 4i0 ; C*
Civ. Pro., 8. Ill, ill. (b),

7 Cochrane v. Green, 7 Jnr. N. S.

548 ; from this Middleton v. Pollock,
L. E. 20 Eq. 29, 36, seems quite distin-

guishable.
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the separate debt of both, may be set-off against a separate

debt.^ Generally, a joint debt cannot be set-off against a

separate debt, or vice versa and on this principle the dam-
ages to which joint contractors may be entitled for a breach

of contract cannot be reduced by setting off the gain by one

or more of them on the occasion of the breach but a

security, though in form a joint debtor, may set-off the

separate debt due to his principal;^ and a joint debt may,

in equity, be set-off against a separate debt, where there is

a clear series of transactions establishing that there was a

joint credit given on account of the separate debt * A debt

from or to a surviving partner, may be set-off against that

for which he sues, or is sued, on his own account.® In an

action by an undisclosed principal, the buyer may set-off a

debt due by the agent who was not known to be such;^

and a del credere agent, being liable to his principal, may
set-off the debt due to his principal.®

378. The mercantile instruments which have always been

Actions on bills
carry interest, are bills of exchange

and notes. and promissory notes.® Where the bill or

note is expressly made payable with interest, it is payable

from the date; if it is silent about interest, it is payable

only from the time when it becomes due; and then it is

not part of the debt, but merely damages for its detention,

and the Court is not bound to give it, though negligence or

default by the holder seem to be the only proper grounds

1 Owen 0. Wilkinson, 28 L. J. 3 C.

P. ;
Fletcher v. Dykes, 2 T. R. 32.

2 France v. White, 6 Bing. N. C.

33; 0- Civ. Fro., s. Ill, illustrations

^*^8*
Jebson v. E, & W« T. Docks, L. E.

10 0. P. 800.

4 Eep. Hanson, 12 Ves. 346.

5 Vnlliamy v. Noble, 3 Meriv. 618.

6 Slipper v, Stidstone, 6 T. B. 493 ;

Erench v. Andrade, 6 T. R. 682 ; 0.
Civ. Pro., 8. Ill, ill. (h),

7 George v, Olagett, 7 T. R. 369 ;

Fish V. Kempton, 7 C. B. 687 ; Turner
V. Thomas, L. E. 6 C. P. 610.

8 Morris v. Cleasley, 1 M. A S. 570
Grove v. Dubois. 1 T, R. 112.

9 See ante, $ 373.
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for refusal.^ Upon a bill or note payable on demand gene-

rally^ not speoifying interest^ interest is given from the time

of the demand proved. A drawer or indorser is liable for

interest from the same date as the acceptor would have

been, but not necessarily at the same rate if a particular

rate is expressed that, of course, applies to all; but if

interest is not expressly reserved, or, though reserved, the

rate is not fixed, than the proper rate is the rate of the

particular place where each party to the bill undertakes

that he himself will pay it ; and as to a drawer or indorser

the contract is, on default of the drawee, to pay the bill,

not where the drawee should have paid, but with such

interest, damages, and costs, as the law of the country

where the bill was drawn or indorsed allows.® Interest

does not run after tender; but money paid into Court

must cover the interest down to the date of payment into

Court.^ Where the bill is in form for a sum of money but

payable in specific goods at certain prices, the general rule

in America seems to be that the measure is the debt with

interest; viewed otherwise as a contract for the goods, it

would be the market value of the goods at the time for

delivery.®

879. There are various defences to actions on bills and
notes, which regard the legality, or the want, or the failure

of the consideration, but these will not be noticed here, they

concern the right to recover the whole or a
He exchange.

nominal amount of the bill or

note. The drawer of a bill is liable to re-exchang^, no

matter how many the hands through which the bill has

1 Mayne on Damages, 210. 3 Allen v. Kemble, 6 Moore’s P. 0,
2 Chitty on Bills, (lOtb ed.) 276 ; 814.

Bylee on Bills, (7th ed.) 265 ; Story on 4 Mayne on Damages, 212.
Bills, 899, 400 1 Mayne on Damages, 211. 5 Sedgwick on Damages, 268—*70.
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Cheques.

been returned^ and on which the exchange charges hare

been accnmulating.^ And the same rule holds as to an ia«*

dorser,^ and the drawer may ultimately recover from thn

acceptor all such charges as he has been compelled to pay.^

A party to a bill, who has beel^^ued upon it, cannot recover

the costs of the suit, in an action against the party who is

liable to him.^ According to all the notions of lawyers, a

cheque is a bill of exchange ; it is payable

on demand, and interest by way of damages

may be given accordingly.^ A banker having funds of his

customer in hand, is bound to cash his cheques when duly

presented ; and for a refusal substantial damages, without

proof of actual damage, may be given, especially when the

customer is a trader, the measure being what is a rea-

sonable compensation for the iujury done to the plaintiff’s

credit.®

380. Where a surety has paid money which the principal

Contract of debtor ought to have paid, he may recover
SURETYSHIP. interest as damages on the sum so paid, for

he is entitled to all such damages, costs, and charges as

reasonably and naturally result from his fulfilment of the

obligation of the principal debtor;^ but the costs of impro-

perly defending an action against the principal creditor are

not recoverable.® So, in an action by bail against their

principal the former may recover all expenses incurred in

rendering up the latter; but not the costs of an action

1 Mellish V. Simeon, 2 H. Bl. 378 ;

on tbe role in America, see Sedg^wick on
Damages, 271—4.

2 Auriol V. Thomas, 2 T. B. 52.

3 In re G. 8. American Co., 7 Oh.
D. 637 ; contrary to old rule, Chitty
on Bills, (10th 442 ; Napier v.

Schneider, 12 East. 420 ; but see 8edg.

OK Damages. 271.
4 Mayiie on Damages, 210.

5 Eyre t». Waller, 6 Jur. N. 8. 612.

6 Bolins V. Steward, 14 0. B. 605 |
see ante $ 23.

7 Petre v. Duncombe, 20 L. J. 242
Q. B,
S Knight V. Hughes, 3 0. A P. 407.
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against them unadvisedly defended.^ In an action against a

surety, interest shonld be given if it would be given against

the principal debtor.^ Where a surety is so for part only

of a debt, and something has been recovered from the

debtor, a proportionate deduction shonld be made from the

sum for which the surety is liable.^ Where A has become

surety for the honest conduct of B, the plaintiff must strict-

ly prove the amount of loss for which A has become liable,

or the damages will be nominal only.^ Where there is a bond

to indemnify or save harmless, the measure is the loss

sustained and secured against
;
a general agreement to

indemnify against all persons extends only to losses from

the lawful acts of others, but when it is to save harmless

against all acts of a particular person, it will include also

unlawful acts.* One indemnified is not bound to resist if

he has no defence, but may make the best compromise he

can, and recover the loss.® Nice questions arise as to what
liability is a ground for an action, but these concern the

right to recover at all.

381. A life insurance being a contract to pay a sum at

T .r .
f'h© death of the insured, the measure is that

exact sum with interest as damages.^ But
an insurance against injury from accident is only a contract

—agfainst acoi- indemnity, and the measure is such an
amount, not exceeding the sum insured, as

will be a compensation for the bodily suffering, and medical
expenses, but without regard to the pursuit or profession of

1 Fieher v. Fallowes, 6 Esp. 171 ;

Bee also Sedgwick on Damages, 867.
2 Ackermau v. Ehreusperger, 6 M.

& W. 99.

8 Bardwell v. Lydall, 7 Bing. 489.
4 Norman v. King, 4 C. B.

6 Nash V. Palmer, 5 M. A S. 875.
6 Newborough v. Schroder, 7 C. B.

342 ; Mayne on Damages, 288-

7 Dalby v. I. & L. L. Ass. Co., 2 Sm.
L. O. 282 is the leading case on the
subject.
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^ the plaintiff, or hi8 loss of time or profits.^
lire intaranoe. • • • -i i

Jbire insurance is similarly a oontraot of

indemnity. The undertaking is to pay the amount of the

actual loss or damage within the sum insured; and that

sum does not operate as an agreed valuation of the subject^

matter. The damage is the actual intrinsic value of the

thing insured at the time of its destruction, and not .the

amount for which it might be replaced; and the value is

without reference to collateral circumstances of the person

insured, rendering the thing insured of more or less

advantage or value to him.^ Damage to, and reasonable

charges in removing, and saving from fire, articles insured,

are recoverable.® If property insured at less than its value,

be partly destroyed, the insured is entitled to be paid his

whole loss, if it do not exceed the amount insured.* If

the contract be that the insurer is to be liable only to the

extent of the sum insured, and, after payment for a partial

loss, a total loss ensues, the insurer is liable only for the

difference between the sum already paid and the sum
insured.® Collateral loss, as damage to trade or business,

is not to be included.® Bailees of goods having only a

partial interest, may yet recover the whole value for which

they have insured the goods.®

382. The subject of marine insurance is a very compli-

cated one, and only the general rules as to

the adjustment of damages on such policies

can be briefly stated. It is not within the

design of this chapter to state ;what is a total loss (actual

1 Theobald v. B. P. Aas. Go., 10 8 8 Kent’s Com. 488.
£xch. 45 ; Addison on C., 1067- 4 Id. 483.

2 Darrell v. Tibbitts, 6 Q. B. D. 660 ; 6 Wright v. Pole, 1 Ad. & E. 621.
liayne on Damages, 808 ; 3 Kent’s 6 Walters v. M. Fire Co., 6 E. d; B.
Com., (0th ed.) 484$ Swgwick on 870j London, Ac. By. Go. GUyn, 28
Usages, 284-^. L. J. 188 Q. B«
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or oonstraciive)^ ^nd what a partial loss.^ lu this^ as indeed

in ever^ contract of indemnity, the policy may be a valued

oue, that is, one where the value of the subject is agreed on

by way of liquidated damages ; and then, on a total loss,

that is the measure of damages.^ Hence, if there are several

valued policies and the action is on one in which the value

is 8.m&*ll| the plaintiff can recover only such sum as with the

sums paid on the other policies make up the value in the

policy sued upon.^ Where the policy is open, the value of

goods is their invoice price or prime cost on board, with

the premium of commission and insurance, but not includ-

ing such payments as port charges.^ On a

partial loss (generally termed a particular

average) of a ship, the measure is calculated

upon the cost of repairs properly and prudently done,

deducting, where the ship is an old one and so improved

by substituting new for old materials, the improved value,

which, by usage, is taken as one-third of the cost of repairs

thus, in an open policy the insurer pays the same aliquot

part of the sum he has agreed to insure as the cost of

the I'epaii'S is of the ship^s value at the commencement

of the risk ;
in a valued policy he pays the same proportion

of the valuation in the policy.® Where the owner, instead

of repairing the ship, sells it, the amount recoverable is the

depreciation in the value of the ship, that is, the loss sus-

tained by the owner in consequence of the damage
;
for be

1 The leading case on this sublet is

Bonz V. Salvador, Tador’a L. C. on
Merc. Law, 126.

2 Lewis V. Knoker is one of the
leading oases on adjustment of average,

Tudor’s L. 0. on Mere. Law, 174. See
Joyce V. Kennard, L. R. 7 Q. B. 78, a
.oase on goods in lighters.

S Brace v. Jones, 9 Jur. N, S. 628.

4 Per Lord Ellenborongh in Usher
V, Noble, 12 East. 646; Mayne on
Damages, 815.

5 Fenwick v, Robinson, 2 0. & P.
824 ; Lohre v. Aitchison, 2 Q. B. D.
501, 3 Q. B. D. 558, and 4 App. Oaa.
762. #
6 2 Arnould on Insurance} (2nd ed.)

995.
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is to be indemnified {or^ bnt not to be a gainer by> the perils*

Heuoe in such a case he does not recover what it would have

cost to repair> less one^third. Such cost, though not the

measure of the loss payable^ might be the measure oi the

difference in the sound and damaged values of the shipi

that iS| of the depreciation. The amount pay^able by the

insurer is the difference between the depreciated value and

the real value at the commencement of the risk where the

policy is open> and between the agreed value where it is

valued.^ On a partial loss of goods under a valued policy,

the rule is, as is the gross market value at the port of de*

livery of such goods when sound, to the gross price actually

fetched by the goods as damaged, so is the value in tha

policy to the amount, the difference between which and

the value in the policy is the measure of damages.® If tha

policy is open, then for the value in the policy is to be

substituted the prime cost of the goods on board with

premium of commissiou and insurance.^ On a partial loss of

freight, the measure is the expenses incurred in preserving

it.^ Where there has been no loss, but a contribution to a

general average, the insurer is liable, and the measure is the

same percentage on the sum or value insured as has been paid

on the value estimated for the purposes of contribution.^

388. Geneml average is where there has been a volun*

tary sacrifice of part of the cargo, or of the
General average.

partly or wholly, to secure the safety of

the rest, or extraordinary expenditure incurred for the joint

1 Fifcman v. Universal M. I. €o., 9 4 Moss 9. Smith, 9 0^ B. lOS t Ifayne
Q. B. B. 192. on Damages, 319 ; 2 Arnould on Inior*^

2 Smith's Merc. h. (6th ed.), 378 j 2 ance, 976—80. Op the meaning of
Aroonld on Insaranoe, 984 1

Johnson V. "freight," see Denoon v. H, A 0,
Sheddon, 2 East, 581 ; Tudor’s L. U* Assur. Co., L. R. 7 C. P. 348.
on Merc. L. 181. 6 2 Arnould on Insurance, 967^
3 2 Arnould on Inturanoe, 981, 985.



598 1NST7BAK0S«

benefit of both sbip and cargo and the loss is distribnted

amongst all, the owner of the goods or ship lost not

recovering, of course, their total value, but their value less

his share in the contribution for the general loss.^ The loss

includes all that is immediate and consequential on the

sacrifice ;
and hence where from an injury, itself the subject

of general average, a vessel goes into a port of refuge, all

expenses, as of unloading, warehousing and reloading cargo,

and port and pilot charges are included.^ This assumes

that the whole operation was for the benefit and safety

of the ship, cargo, and freight
;
but where the expense of

repairs ought to be borne by the ship only, then it is other-

wise
;
for the reloading is then for the benefit of the freight,

but the master might tranship on to another vessel, and so

complete his contract, and if this freight were less than that

charged in the original contract, the goods Would pay

freight as in the original contract.^ No contribution is due

for sacrifices where nothing is eventually saved, but dis-

bursements for the general benefit must be reimbursed in

general average, whether the ship and cargo be eventually

saved or not.^ The value of the goods lost

is their net market value at the port of

adjustment, deducting therefrom freight, duty, and landing

charges, and, where the cargo saved has been damaged,

allowing a further reduction as if the goods lost had arrived

having suffered a similar degree of damage.® The value of

goods sold is the same unless they actually fetched more.^

Valuation of loss.

1 2 Arnonld on Insurance, 895 ;
a

case on extraordinary expenditure is,

Wilson V, Bk. of Victoiia, L. E. 2 Q.
B. 203.

2 2 Id. 937,
8 Atwood V. Sellar, 5 Q. B. D. 286.

4

Srendsenf. Wallace, 10 App. Gas.,

404, 417, 420, discussing Atwood
Sellar, but not a satisfactory case.

5 Arnould on Insurance, 938'9

;

Schuster Fletcher, 3 Q. B. D. 41

.

6 Id. 946-7 ; Fletcher v. Alexander^
L. R. 3 O. P. 876.

7 2 Ibid. 948.
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For a partial loss to the ship, the measure is the cost of

repairs deductiug one-third uew for old j} on a total loss^ it

is the value of the ship at the port of departure, less sub-

sequent wear and tear, and adding the gross freight which
she would have earned.^ The loss of freight is the gross

sum which would have been earned on the goods lost or

sold. To money spent for general average purposes are to

be added the interest, and cost of raising it, as discount,

exchange, &c,^ The value o£ the goods saved is, for the pur-

Contributory- poses of contribution, in case of sacrifices,

their actual market price at the port o£

adjustment less freight, duty, and lauding expenses ; and

in case of expenditures, their value at the time and place

at which the expenditure was incurred.^ The value of the

ship for the like purpose is its selling price, that is, its value

at the port of departure less wear and tear, and any partial

loss, and the stores expended, but adding the amount to be

paid to herself ou account of general average loss.* The

value of the freight for the same purpose is that thus saved

and finally received, less wages due from the time of the

loss, and port charges, &c., which would not have been paid

if the vessel had been lost.® The insurer repays the same

proportional part of the insured value as the contribution is

of the contributory value.^

384. The last action for a breach of contract to be

noticed, is one that borders on a tort, and is sometimes so

called, but is accurately a mere breach of
BEEACH OF PEO-

^ X- £ J!

MisE OF MAE- couti’act ;
this 18 the action for breach of

promise of marriage. Generally, the loss

1 2 Arnould on Insurance, 048.
2 Ibid. ; Mayne on Damages, 326.

8 2 Aruonld on Insnranoe, 949.

4

Id., .950, 957.

5 2 Arnonld on Insurance, 952'8«
6 Id

, 956 ; Mayne on Damages, 828.
7 2 Id., 967-9 ; ante § 882.
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froin non-performance of a contract may be stated in money

;

but the adrantages to be gained by a marriage cannot^ with

eqaal accuracy^ be represented by a sum of money ;
still the

damages given ought to be as nearly an accurate compen-

sation in a money form^ as the subject-matter of the contract

will admit of. There is a damage from the loss of positive

advantages, and, therefore, the wealth and social position of

the defendant are to be considered.^ There is also to be

compensation for the feelings of the person who has suffered ;

and, in regard especially to a womau^s social position, this

damage from the breach may be very material
;
but the

damages are compensatoi^ for the mental suffering of the

plaintiff, and not, as in torts, exemplary to punish the

motives of the defendant. If there has been seduction, that

as affecting the social position of the plaintiff may be con-

sidered ; and if, at the trial, the defendant has heaped im-

putations upon the plaintiff^s character, it is a ground for

aggravation of damages,^ Not only may such matter for

aggravation of damages as seduction or conseqnent infec-

tion be given in evidence at the trial, but it may be set out

and alleged in the pleadings.^ In mitigation of damages
may be shown any facts likely to have diminished happiness,

as the unsuitableness of the match.^ In bar of the action,

that is of the right to recover, there may be various defences,

as immoral conduct, brutal and violent temper, or bodily

infirmities, discovered or displayed after the contract was
entered into; or misrepresentations as to family circum-

stances or previous life, which were material inducements to

the contract.®

1 James v. Piddington, 6 C. & P- 390.
2 Berry v. Da Costa, L. B. 1 C. P.

331.

3 Milliogtoa v. Loring, 6 Q. B. D.

4

Mayne on Damages, 431; Sedgwick
on Damages, 423.
6 See Addison on Contracts, 747 J

Mayne on Damages, 432 ; Sedgwick on
Damages, 423.
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385, Next as to tho measure of damages for tovts. For

Bauaoes fos reasons before given there is often IK>

TOBT8, definite scale except the exercise of a tem-

perate discretion ; this is so especially in cases of personal

injuries. Though^ except where malice is of the essence of

the tort, as a general rule^ the motive of the defendant is

immaterial in constituting the tort^ yet^ in assessing the

damages for a tort^ the malice or motive of the defendant

may, generally, be properly considered as an aggravation or

otherwise.^ Action for personal injuries are of a transitory

Where torts may nature, and may he brought in one country
be sued for. guch torts committed in another; thu8»

an action may be brought in England for an assault com-

mitted, or a libel published, in ludia.^ But generally to

found an action for a tort committed abroad, first the wrong
must be of such character that it would have been actionable

if committed here, and secondly, the act must have been a

tort, and not have been justifiable by the law of the place

where it was done.^ Generally, where under a summary
jurisdiction compensation for a tort has been accepted, this

will bar a subsequent action for damages.'* In an action for

Assault and assault and battery there is no possible scale
battery. damages ; each case will depend on its

own facts. Some circumstances that go to inflame the

damages have been stated in s. 3S. The damages should be

exemplary ; and hence, in mitigation, it may be shown that

the blow was unintentionally struck, and that an apology was
immediately oflered; or circumstances of provocation and

1 On the effect of payment of money
into Court in an action for tort, see

Taylor on Evidence, s. 765.

3 ^ott v, l^ord Seymeur, 8 Jur. N.
S. 568 ; 9 Jar. N. S. 522 ; Hart «.

Gnmpach, I4 . B. 4> P* C* 464 ; Bree v.

Marescaux, 7 Q> B. D. 434.

8 The Halley, L. R. 2 F. O. JOS ;

Phillips e Eyre, U B. 6 Q, B. 28 j

The M. Moxham, 1 P. D. 107.

4 Wright V. London G. O. Co-, 2 Q,
B. D. 271 ; C. Civ. Pro., b. 491.
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excuse may be proved. Auy prospective damage sLould

always be included.

386. In an action for false imprisonment there is no

raise imprison- certain measure; but every expense that

the plaintiff in person or by his agent neces-

sarily incurs in order to restore himself to a complete

state of freedom from imprisonment, may be claimed and
recovered as part of the damages; thus, if the plaintiff was
released on bail, the expense of procuring the order for bail

to be set aside, may be included.^ The damages consequent

upon a remand, which is the judicial act of the Magistrate,

are not to be included
; but it would be otherwise in an

action for malicious arrest.^ It will be a too remote damage
that the plaintiff, by reason of his arrest or detention, incur-

red some accidental loss, or missed the opportunity of being

taken into a certain employment.^ A recovery in an action

for false imprisonment is no bar to an action for a malicious

prosecution. They are altogether different causes of action.

Hence, none of the circumstances connected with the sub-

sequent prosecution can be proved, or allowed for in damages,

in an action for false imprisonment.^ A plea of probable

cause is an apology in mitigation of damages, or, in some
cases, a justification of the imprisonment

;
but an unsuccess-

ful plea that the plaintiff was guilty of the offence is a

persistence in the charge, and a ground for aggravation of

damages.® If plaintiff has been compelled, by arrest under
a void warrant, to pay more money than is due, he is enti-

tled to recover back the whole, and not only the over pay-

ment.®

1 FoxaU t>. Barnett., 2 B. & B, 928. 4 Guest t>. Warren, 9 £zch. 379 ;
2 Look V. Ashton, 12 Q. B. 871. Mayne on Damages, 403.
3 Hoey V, Felton, 8 Jur. N. S. 746 ; 6 Warwick v. Fonlkes, 12 M. & W.

Glover t>. L. & S. W. By. Co., L. K. 3 507.
Q. B. 25. 6 Clark v. Woods. 2 Bxoh. 395.
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887. In actions against jadioial officers for false imprison-

Aotions against Daent or for a malicious conviction, some of

judicial officers. circumstances which may be considered

in assessing the damages have been stated in Section 61.

Where malice is an ingredient, the Court is especially bound

to give exemplary damages. Where a judicial officer, though

not acting maliciously, has yet so exceeded his jurisdiction

as to be liable for false imprisonment, the damages ought to

be only nominal, if it is proved that the plaintifiE was actually

guilty of the offence of which he was convicted, and that he

had undergone no greater punishment than that assigned

by law for the offence.^

888. In actions for a malicious arrest, or for a malicious

Malicious arrest,
prosecution, tbe damages may be matter of

or prosecution, calculation, as where they consist of the

necessary charges to which a man has been put to procure

his discharge, or in defending himself against the prosecu-

tion, or of the costs and expenses for his maintenance during

his detention, or, where the process has been abused to

compel the delivery of property, of the loss arising from

the retention of the property.^ Generally, the nature and

extent of the damage resulting to the plaintiff from the

proceedings of the defendant may also be shown. Where
two were charged, and one of them (the plaintiff) employed

an attorney to defend them, lie may recover the amount of

the bill, if their defences were not severable.^ The costs and

expenses of procuring a discharge from an arrest are, it has

been thought, limited to those which have been taxed, or re-

cognised by the Court
;
and extra costs, though actually

1 Tills is tbe principle of 11 & 12 Cburcbill v. Signers, 3 E. & B. 929.
Viet. o. 44, 8. 13. 3 Rowlands v. Samuel, 11 Q. B,
2 Foxail V. Barnett, 2 £. & B. 928 ; 41.
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incurred, are not recoverable.^ The measure is not so cer-

tain where the damages are for the loss to the plaintiff from

his being prevented, by the arrest, from attending to his

business, or from the injury to his credit.^ The damages are

purely discretionary where they are for the loss of reputa-

tion from the imprisonment, or from the scandalous nature

of the prosecution.

3

389. In actions for libel and slander tbe damages are

purely discretionary, and will depend upon
^Libel and akn- nature and character of the libel, tbe

extent of its circulation, the position in

life of the parties, and the surrounding circumstances of the

case. An innocent and virtuous woman charged with nn-

ohastity is entitled to liberal damages; a lewd and dissolute

woman, it may be, to only slight or nominal damages, though

the act of unchastity charged was false.^ There being a

cause of action, tbe damages need not be nominal, but may
be substantial, though there is no evidence of actual dam-
age.^ Prospective damages for the loss that may afterwards

flow from the libel should be included, as such future

damage would not constitute a fresh cause of action.® Where
the action is for general damages, as a falling off in trade

from slander, tbe plaiutiff may show a general damage to

his trade, but he cannot, it seems, give evidence of particu-

lar instances;^ still, in many cases, such instances may be

tbe only or the best evidence available to prove the special

general damage as laid.®

1 Sinclair «. Eldi*ed, 4 Taunt. 7 ; 5 Tripp t?. ThomM, 3B. & C. 427>
contra is Sandbackv. Thomas, 1 Stark. 6 Ingram v. Lawson, 8 Scott, 477 }

806. 6 Bing. N. 0. 212.
2 Jennings v. Florence, 26 L. J. 277 7 Ibid. ; Bose v. Groves, 5 M. & Qr.

C. P. 618 ; 1 Hilliard, 974.
3 Leith v. Pope, 2 Bl. 1326. 8 Mayne on Damage#,
4 I Hilliard on T. 472,
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390. One matter in aggravation of the damages is the

degree of malice on the part of the defend*

Though proof may be given of suc-

cessive libels in order to show malice, care

must be taken that the damages are not assessed in respect

to such libels, but only in regard to the one for which the

action is brought.^ An unsuccessful plea of justification is

an aggravation, and even though such plea should, at the

time of tiial, be abandoned and apologized for.^ But

evidence of malice may be inadmissible from the form of

the action ; thus, the publisher of a review is not affected

by the malice of the writer of an article in it, though res-

ponsible for the publication so also, in a joint action by

partners for a libel, no damages can be given for the injury

to their feelings, as the only basis of the joint action is the

injury to their joint trade.^

391. In mitigation of damages anything may be shown

--for mitiga- prove the absence of malice. It seems

now settled that (1) evidence of rumours and

suspicions to the same effect as the libel complained of,

though prior to its publication, is not admissible in mitigation

of damages, as only indirectly tending to affect the plaintiff^s

reputation. If such rumours and suspicions have in fact

affected plaintiff’s reputation, that may be proved by evi-

dence of general reputation; and if they have not, then

they are not relevant to the issue, (2) General evidence of

bad character is admissible in mitigation ; since the damage

must depend upon the reputation which the plaintiff already

had; otherwise the same measure of damages would be

1 Pearson v, Lemaitre, 6 M. & Gr. Bob. 191,

700 ; see 1 Hilliard, 865—8. 4 Haytbom v. Lawson, 8 0. & F.

2 Warwick v. Foulkea, 12 M, & W. 196 j
Cook t. Batchelor, 3 B. AP. 160 1

608. Booth V. Briscoe, 2 Q. B. D. 496.

3 Bobertson v. Wylde, 2 M. and
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given to a thief or a prostitute as to an honest man or woman;
and if the plaintiff has notice that general evidence of bad

character will be given against him, he can have no difficulty

in meeting it with general evidence to the contrary. (S)

Evidence of particular facts tending to show that the plain-

tiff has the disposition or character alleged is not admissible

in mitigation
;

for at most it tends to prove, not that the

plaintiff has not, but that he ought not to have, a good

reputation ; and such would give rise to interminable issues

having a very remote bearing on the question in dispute.^

It seems no mitigation, and certainly is no justification, that

the defendant, at the time, named a third person from whom
he had heard the slander or that he mentioned it as a

rumour, and that there was in fact at the time such a

rumour it has been decided but since doubted, that it

would be a mitigation, that he had copied the statement

from another newspaper yet from such facts, the absence

of malice might sometimes be fairly inferred. He may
show that he had reasonable ground to believe the libel,

though the evidence does not amount to a justification

of it as being true.* So, a report of a trial, though not

a correct one, may, by way of mitigation, be shown to

have been an honest one, and intended as a fair account.®

Where the plaintiff sues for the injury to his general good

character, evidence of liis previous general bad character

may be given.^ So, provocation may be shown
; if two men

are concerned in publishing monstrous libels against each

1 Scott V. Sampson, 8Q B. D. 491, 4 Saunders v. Mill, 6 Bing. 213,

603 ; Mayne on Damages, 429 ; 1 H:l- doubted in Talbutt v. Clark, 2 M. &
Hard, 453 (n). Eob. 312.

2 Bennett v. Bennett, 6 C. & P. 588, 5 Mayne on Damages, 428.

that it was a mitigation ; bnt see 6 Smith v. Scott, 2 C. & K. 680.

McPherson v, Daniels, 10 B. & C. 263. 7 Leicester v. Walter, 2 Camp. 231 ;

See numerous cases collected in 1 HU- and see 1 Hilliard, 463—6 ; Mayne on
Hard, 448—457- Damages, 419.

3 Watkin v. Hall, L. B. 3 Q B. 396.
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other every day, there can be no claim to damages on either

Bide^ though one libel cannot be set off against another

unconnected with it, it may be shown that the libel published

by the plaintiff provoked the libel published by the defend-

ant.^ Evidence of offers of apology ought to go to reduce

the damages.^ It is immaterial that the plaintiff has already

recovered damages from another person for a like libel, or

that others have similarly libelled him, and he has omitted

to sue them.^ It is no mitigation that a third person, whose

act is the special damage, would probably have acted in the

same way, had the slander not been used.^

392. Lastly, the damage must not be too remote ; it

Wliat ia too re- niust be the legal and natural consequence

of the defendant’s own acts, and not the

mere wrongful act of a third person ;
as where slander has

been improperly repeated.^ It has been held, but seems

questionable, that there ia no duty of a wife to repeat to her

husband slander regarding herself, and that the consequent

act of the husband will be too remote a damage.^ So, the

illness of the wife consequent upon slander imputing adul-

tery to her, has beeu held not to be a special damage
; for

that depends upon the peculiar temperament of the party

injured.® So also, that the husband has separated from his

wife in consequence is not a special damage. Mental pain

alone without a material damage cannot be valued by the

law.^ The risk of temporal loss or of suffering injury is not

the same as such loss or injury ; to lose a mere chance

1 Finnerty v. Tipper, 2 Cemp. 72.

. 2 Watts V. Fraser, 7 Ad. & E. 228.
3 It is so by 6 A 7 Viet. c. 96, s. 1

in England.
4 Creevy v. Carr, 7 0. & P. 64 j

Beg. p. Newman, IE. & B. 268.

5 Knigbt v. Gibbs, 1 Ad. & E. 43.
6 Vicars . Wilcocks, 2 Sm. L. 0.

^8 .

7 Parkins v. Boott, 8 Jur. N. 8. 698-
8 Allsop t}« Allsop, 5 H. & N. 684 ; 6

Jar. N. 8. 433 ; tne rule in America
seems to be otherwise, see 2 Hilliaid.
607.

9 Lynch v. Knight, 9 H. L. O. 677 I

8 Jur, N. 8. 724.
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of fiomething is not a loss wliioh the law can appreciate

for such an alleged damage is too shadowy^ and is in*

capable of being estimated in money
;
and where words

at*6 not actionable in themselves^ they can become so only

when they have been followed by pecuniary or temporal

damage.^ If A slanders B to C> B is not entitled to recover

damages for a general loss of business caused by repetition

of the words, but only for the loss arising directly from their

being so spoken to If words are spoken in angry

altercation, and without malice, nominal damages only with<^

out costs, may be given, if there was no real damage.^

393. In an action for slander of title, the special dam-

age must be proved, and that will, in part,
SlSioddr of titilo*

be the measure of damages : this damage

may consist in the property having on a sale realized a less

price than it otherwise would ; or in the owner being put

to other necessary expenses in consequence but another

essential ingredient, which will also affect the measure of

damages, is the presence of malice.^ The want of probable

cause does not necessarily lead to an inference of malice

neither does the existence of probable cause afford any

Invasion of per*
the action.® In actions for the

sonal privileges. invasion of personal privileges, as rights of

franchise, &c., the damages are discretionary, but they

ought to be substantial, and, where malice is an ingredient,

exemplary, though no actual damage may be shown. For

every unresisted obstruction to the enjoyment of an incor-

poreal right would be evidence against the right, and,

therefore, highly injurious to the party claiming it; and

1 Ohamberlaia v. Boyd, 11 Q. B. D. 4 Brook v. Bawl, 4 Exch, 534.

407. 5 Malaohy v, Sloper, 8 Soott, 787.
3 Dixon V. Smith, 6 H- & N. 450. 6 Fater v* Baker, 3 Ci B. 868.

8 Wakellnv, Morris, 8 F. & F. 86-
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where a man has acted maliciously in infringiofif anotber^s

right, as the right to vote, he ought to be made to pay well

for it.^ Where to the exercise of the right is attached the

receipt of fees or other emoluments, any diminution or loss,

actual or prospective, of such may be shown by Way of

special damage, and for this purpose evidence may be given

of the ordinary receipts.^

894. In actions for personal injuries from negligence, it

^ .
is not possible to name a certain measure ;

Personal jnjn-
, - ,

ries from . negli- loss of time, expenses of cure, pain and

suffering, permanent disability for future

exertion, and consequent pecuniary loss, are all grounds for

the calculation of damages;^ but the damages can seldom be

wbat they ought to be, a compensation
; scarcely any sum

could compensate a labouring man for the loss of a limb,

yet a Court does not, in such a case, give him enough to

maintain him for life.** But, unlike the rule in actions on

insurances against accidents, the plaintiff's profession and

prospects are to be considered, as they affect the measure of

compensation to the plaintiff. It seems that the Court may

take into consideration the motives of the defendants
; and

if the negligence is accompanied with a contempt of the

plaintiff's rights and convenience, exemplary damages may
be given.^ A sum received by the plaintiff under an insur-

ance policy against accidents is received by him under

his contract, does not affect the wrongdoer's liability, and

cannot be taken into account in reduction of damages.®

1 AsTiby White, 1 Sra. L. C. 264.

2 So held in the case of the Cazee of

Bombay before the Supreme Court in

Apnl 1861.

8 Phillipa

D.406; 5Q.B
280 ;

Lambkin
Cm. 859.

S. W. Ry. Co., 4 Q. B.

. D. 78 ;
and 5 C. P. D.

V, S. E Ry. Co., 5 App.

•4 Armiworth v. S. E. Ry. Co., ll

758.
6 Emblen v. Myere, 6 H. A N. 54 :

Bt*ll V. Midland Ry. Co., 7 Jar. N. S.
1200.

6 Bradbnm t?. G. W. Ry. Oo., L. E.
10 Exch. 1.
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Where the result of the uegligence is death, the general

rule is, that whatever the liability otherwise of the defend-

ant, there can be no action by the representatives of the

deceased, since the wrong is a purely personal one which

dies with the person. It is only by express law that in

England and also in India, certain relatives of the deceased

may have an action for damages but as under these

enactments, the negligence and not the death is the cause

of action, the acceptance by the deceased whilst alive of

a sum as compensation will bar an action after his death

as it will also be barred by reason of his own contributory

negligence or of his own fault, or of his own agreement.

The action is new in the sense that it can be brought only

on behalf of the specified relations, if such there be, and

only to compensate them for the loss, if and so far as any

such there be, incurred by them from the death ; but strictly

the death is the occasion of the action, rather than the cause

of action which is properly the negligence or other default

of the defendant, the proximate cause of the death ; and in

this fuller sense it seems right to say that the enactment

did not give any new cause of action, but continued to the

representative the right of action, if any, which the deceased

himself would have had if he had survived.® In suits under

these Acts the measure of damages excludes any compensa-

tion for the mental suiffering of the relatives,^ and should be

a reasonable compensation for their pecuniary loss from the

1 9 & 10 Viet. c. 93, and 27 & 28
Viet. c. 95 ; and in India, Act 13 of
1855 ; it is the same in some States of
America, 1 Hilliard, 97 ; 2 id. 389.

2 Read v. O. H. Ry. Go., L. R. 3 Q.
B. 866.

3 Griffiths v. l)udley, 9 Q. B, D, 363
and Read v, G. £. Ry. Co., L. R. 3 Q.

B. 555, that the oattse of action is not
new ; conti*a that it is, the Vera Grnz,
10 App

, Gas. 67, 71 ; here the real ratio
decidendi was that the action is per-
sonal and not one in rem.

4

Blake v. Midland Ry. Go*. 18 Q> B«
93.
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death this 'will not include medical or funeral expenses^^

but need not be calculated in the same strict manner as if

the value of the life was a matter of bargain with an annuity

office, but will include, not merely any legal right of the

relation against the deceased, but also any reasonable

expectation of pecuniary benefit from tlie continuance of the

life*^ Hence the damages arising from the loss of pecuniary

provision which would otherwise have been made by the

deceased^ or from the loss of education, and the comforts

and conveniences of life, are not too remote.^ But there

must be some actual loss or damage by reason of the death

to the relatives on whose behalf the action is brought ; and

hence whatever comes into possession of the family by reason

of the death, whether by insurance or otherwise, must be

taken into account; and if they are in fact gainers thereby

the basis of the action and the measure of the damages are

alike gone.^ The same principles as in other personal injuries

from negligence, apply where the personal injury is from the

sale of noxious provisions, from deceit, or from a breach of

duty by the bailor of a chattel.

395. Next as to damages in actions for torts to real

Damages for Property. The plaintiff in an action against

TORTS TO REALTY, au advcrso occupant, must prove the value

Adverse occu- the mesne profits; and if he g^ves no

evidence as to the length of time the

defendant was in possession, the damages will be nominal.^

1 Armswortli v, S. E. Ey, Co., 11 4 Pym v. G. Northern Ry, Co., 8
Jnr. 768 ; Rowley v. L. &. N. W. Ry, Jur N. 8. 819 j 10 Jur. N. 8. 199. As
Co., L. R. 8Excb. 221. to whether a child en centre sa mere
2 Dalton v. 8. E. Ry. Co., 27 L. J. can claim, see L. R. 3 Adm. 480.

227 O. P, ; Pulling v. G. E. By. Co,, 5 Duckworth v. Johnson, 4 H. AN.
9 Q. B. D. 110. * 658 ; 6 Jnr. N. 8. 630 } Bradbnm v, G,
8 Franklin v. 8. E. Ry. Co., 4 Jur. W. Ry. Co., L. R. 10 Exch. 1 j Hayne

N. 8. 664 ; Armsworth v. 8. E. By. on Damages, 449.

Co , 11 Jur. 760. 6 Ive v, Scott, 9DowL P. C. 993.
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But tbe Court, in estimating damages, is not confined to

the mere rent or annual value of the premises, but may give

such extra damages as it thinks fit, as a compensation for

plaintiff^s trouble, &c. and hence any consequential dam-
age may be given, as the loss from shutting up a shop, and
60 destroying the trade and good So, where, after

notice to quit, a tenant holds over, the landlord will recover

any reasonable damages, and costs sustained by him in an
action by another party, to whom he had contracted to let

the premises, but to whom he could not in consequence give

possession or where the tenant had sublet, the costs of

ejecting the undertenant even though he held over against

the will of the tenant.^ Payments for which the plaintiff,

if in possession, would have been liable, as ground rent, &o.

must be allowed for.® The Roman law distinguished as to a

defendant who had been a hond fide possessor, and allowed

him to retain the mesne profits up to the time when he had
notice of the defect of his title;® but there seems no snch

distinction in our law, and a defendant would be liable, not
*

only for the profits he has actually made, but for those

which, by proper management, and with ordinary diligence,

he might have made, together with interest on such profits,

and also for any loss from omitting necessary repairs.^

396. There is much difference of opinion as to whether
the defendant ought to be allowed for per-

Improvemetits.
, . , 11 ,.manent improvements made by him whilst

in possession; some hold such outlays never to be recover-

1 Goodtitle v. Tombs, 8 Wils. 121

;

Doe d. Levy v. Boe, 6 O. B. 276 ; Sedg-
wick on Dameges, 184.

2 Dunn v. Large, 8 Dongl. 8.*^.

8 Bramley v. Cheaterton, 27 L. J. 28
C» P.
4 Hendereon v. Squire, L. R. 4 Q.

B. 170 .

6 Doe 1;. Here, 2 C. & M. 145.
6 See Domnt, B. 8, T. 6, 8. 8, art, 5 ;

there are many other anthorities.

7 Hickev. Sallifct, 8 DeG. M. AG.
801—17 ; Seton on Decrees, (8rd ed.

)

, 467 » C. Civ. Pro., a. 211.
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able ; others limit their recovery to where there has been a

fraud upon the defendant by the plaintiff in standin||f by, and
acquiescing in his making improvements, without giving

notice of his own title ; then they are certainly to be allowed

for ;
but others make the recovery depend, not upon any

fraud of the plaintiff, but upon the good faith of the defend*-

ant. Perhaps the rule may be stated thus; permanent

improvements ought to be allowed for, where they were

made during a possession acquired and continued under a

reasonable and honest belief of the absence of any defect of

title, and without notice
;
and an innocent possessor will be

in no default, if he has exercised such diligence in inquiry,

as reasonable and prudent men of business, applying their

nnderstandings to the circumstances of the case, wonld have

exercised before investing their money in reliance on the

title.i No distinction has been taken between permanent

improvements that are useful, and those of a merely Inxuri-

ous or ornamental character.* When allowed for, the amount

is not limited as a set off to the sum claimed by the plain-

tiff as mesne profits.^

897. In such a case as where a minor, or cestui que

„ trust, reclaims his estate which has been im-How the ac-
, i .

count is to be properly bought by his guardian or trustee,
taken.

proper course is to take an account of

1 The above has been deduced from a
consideration of the followinj? author-

ities and oases ;
^namely, 2 Kent's

Com. 406—411 ; Mavne on D., 394 ;

fingden’g V. A P. (13th ed.), 214, § 40 ;

237, § 28 ; 630, § 70 ; 571-2, 614, § 29,

80 ; Story's Eq. Jur. $ 799, a, b, and
note ; S 1234—9 j § 889, 655 ; Earl of

Oxford's case, 2 L, 0, in Bq. 606, 518—
20 ; Dormer v. Fortescne, 3 Atk. 134 ;

York B. Oo.v. Mackenzie, 8 Bro P. O.

42 ; Donglosav. Onlverwel], 8 Jnr. N.

S. 34 ; Bamsden v. Dyson, L. B. 1 H.
L. 129 ; 2 Spence’s Eq. Jur. 29 (u) 304,
803 ; Bandar's Inst. Just. 195 ; Domat,
B. 2, T. 7» s. 3. art. 8, 4, s. 4 ; B. 3, T.
l,si. 5 ; B. 8} T. 5, s. 8, art. 5. 6, 9—13 ;

T. 7. 8. 3 j B. 1, T. 2, 8. 10, art. 16 5

Gains IV, 117, 119 j Bowyer's O. L.
90, 92, 93 ; Cumin's 0. L. 71 j Norton's
Topics Jnr. 283 ; Seton on Decrees
(3ded), 642, 646 ; Sedg. on D. 181, 136*
2 York B. Oo. p. Mackenzie, supra.
3 2 Story’s Bq. Jnx. note to 799, b*
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the rents and profits oE the estate received hy the defendant,

and oE an adequate rent for such parts thereof as had been

in his own occupation, and of all suras of money received by

the defendant by the sale of timber, stone, or other parts of

the inheritance, computing interest upon all such sums re-

spectively, from the various times of their being received

;

and then to take another account of the sums actually paid

by the defendant as the original price of the estate, and also

of such farther sums as the defendant actually laid out for

the permanent benefit and improvement of the estate, com-

puting interest upon the said several sums from the times

when the same were actually disbursed. One account is

then to be set off against the other, and the balance paid as

found due, the estate being reconveyed to the plaintiff.^ If

the estate has been resold by the trustee, the measure would

be the profits made by him whilst in possession, and any

increase of price on the resale.^ Where improvements are

to be allowed for to a bond fide possessor ejected under an

adverse title, the equitable course would seem to be to

calculate the mesne profits as if the estate bad been left

unimproved; and then, in order to fix the allowance for

improvements, to take the sums actually laid out, computing

interest thereon from the times they were disbursed, and to

set off against them the enhanced mesne profits received

with interest thereon from the dates of receipt, and the

difference, if any, will be the sum alone payable by the plain-

tiff; for equity will be satisfied if the defendant is simply no
loser. So, though the defendant is not allowed for improve-

ments made by him, it would seem to be equitable to limit

the plaintiff to the unimproved and not the enhanced mesne
profits, but always, of course giving him all sums received

1 See the decree m York B. Co. v, I 2 Sugden’B V. & P, 572, § 30.
MackoBKie, 8 Bro. P. C. 70, 7h i
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by tbe defendant by the sale of parts of the inheritanod^ with

interest thereon,

398. In actions for trespass to land, where actual damage
has been done, the measure is the diminished

Trespass to lana.

value or the property, and not the sum
which it would take to restore it to its former state if a

house has been pulled down, it is the value of the old one,

not the cost of a new one.^ Special consequential loss

may be added; as loss from theft where defendant had

committed trespass by entering and leaving open a window,

and thieves entered" by the same way or where the tres-

pass is by diseased cattle, and plaintiff's cattle are infected,'*

So, the injury may consist of several acts, each of which

would be by itself a trespass, and then each is to be con*

sidered in assessing damages.® In the case of a forcible

entry by the lawful owner upon one in wrongful possession,

though the latter cannot recover for the entry, he may
have damages for an independent wrong, as an assault upon

himself or damage to his furniture.® But in such a case as

trespass for breaking into a house on a false charge of being

a receiver of stolen property, tbe charge is matter of aggra*

vation, and not of distinct special damages.^ Where the

trespass is a single act of destruction, prospective damages

should be given ;® but a mere continuing trespass is a fresh

cause of action every day, and subject to the rule stated in

Section 354. Where the trespass is such an act as quarry**

ing and carrying away stone, the measure is the price of the

stone at the quarry without allowing for the cost of cutting

1 Jones V, Gooday, 8 M. & W. 1^6. 6 Beddall v. Maitland, 17 Ob, I>.

2 Hosking v. Phillips, 3 Exch. 188 ;
ante § 163.

3 Ancaster v. Milling, 2 X). & B. 714. 7 Bracegirdle v. Oxford, 2 M. & 8. 77«

4 Anderson v. Bnckton, 1 Str. 192. 8 Olegg v. Dearden, 12 Q, B. 576.
5 Mayne on Damages, 390.
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itj and adding compenBatioo for the damage to the soil by

diggings and for the trespass in carrying away unless there

is B, bond fide disputed title^ when the measure is the sale

price of the right to have cut the stone.^ Hence in the

absence of fraud or wilful negligence^ where coal is taken

from an adjoining mine^ the measure is the market value of

the coal at the pit’s mouthy less the actual disbursements

;

BO that the owner shall neither be better nor worse off

than if he had himself raised the coal otherwise the cost

of severance is not allowed, but only the cost of bringing

the coal to bank.

399. A tenant or reversioner cannot recover more than

the amount of their respective interests

;

ftpp?Sined*
where trees have been cut down by a

stranger, the interest of the tenant is in

respect to the shade, shelter, and fruit, but the reversioner

will recover the value of the timber itself.^ Hence, satisfac-

tion made to one is not a bar to an action by the other but

it is otherwise as to a recovery from a co-trespasser, for recov-

ery from one is a bar to an action against the other, since

each co-trespasser is liable for the whole of the damage

done but then the malicious motive of other co-trespassers

is not to bo considered.^ Otherwise, acts

ag^vation!* insult and malice are always, even where

there is no actual damage done, matters of

aggravation, for which exemplary damages should be given.®

1 Wild V. Holt, 9 M. & W. 672 ;

Morgan v. Powell, 8 Q. B, 278.

2 Wood «. Morewood, 8 Q. B. 440
(n) ; Hilton v. Woods, L. B. 4 Eq.
482 ; Lljnvi Go. v, Brogden, L. K. 11
Eq. 188.

8 In re IT. Merthyr 0. Oo , L. R. 16
Eq. 46 ; Atty.-Gen. Tomline, 6 Oh,
P. 768; Trotter v. Maclean, 13 Oh.

D. 586 ;
Livingstone v. Rawyards C.

C., 5 App. Gas. 25.

4 BedingOeld v. Onslow, 3 Lev. 209.

5 Attersoll v. Stevens, 1 Tannt. 194.

6 lETume v. Oldaore, 1 Stark. 852 ;

ante § 176 and 259.

7 Clark V. Newsam, 1 Exch. 131.

8 Merest Harvey, 5 Tannt. 442.
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Especially for any invasion of ilie peaceable posBession of

dwelling-houses^ should exemplary damages be given*^

Where an obstruction of a right of way, or other act, is a

permanent injury to real property, the plaintiff may recover,

as well for the damage done to the part of the premises

which he occupied himself, as in respect of the damage done

by his tenants being driven from their holdings.^ And where

the wrongful act was wilful and done with a high hand, for

the purpose of gain to the defendant, or of ruining the plain*

tiff, or where it arose from wilful negligence accompanied

with a contempt of the plaiutiff^s rights and convenience,

exemplary damages may be given.^

400, In actions for nuisances to real property, where the

nuisance is a continuing one, substantial
Ntxieanoea.

damages may be given in the first instance ;

but generally nominal damages are given in the first action,

and if a fresh action is brought for continuing it, then

exemplary damages may be given to compel an abatement

but damages cannot be given in respect of any injury

subsequent to the day of the commencement of the action,

for that is a fresh cause of action.^ Where the nuisance is

not a continuing one, the measure is the diminution in the

saleable value of the plaintiff’s interest, whether as tenant or

reversioner, in the premises, in consequence of the nuisance.®

Some special damage must always be shown, and in a

continuing nuisance, the diminution in the saleable value

of the property with the nuisance, though it can never be

the measure of the damages, m^y be evidence of the extent

1 Rof^en 9, Spence, 13 M. & W. 681.
2 Bell V. Midland By. Co., 7 J^r. N.

S. 1200.

8 Ibid.

4 Battisbell v. Beid, 18 C. B. 696.

6 Fetter v. Beal, 1 Salk. 11 ; Mayne
on Damages, 88, 89 ; 1 Hilliard, 656.

6 Tucker v. Newman, 11 Ad* A £*
41.
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of fhe'nnisance; thns^ the damage may be capable of calon^^

latioD^ as where a particular crop has been wholly or par-

tially destroyed by a continuing nnisance; but where the

effect is to make a house uncomfortable, or uninhabitable^

the damage is not the less actual, though less easily estimat-

ed and the diminution in value of the house with such a

nuisance may well be looked to, not as the measure of

damages to be given, but to estimate the extent of the

damage up to the date of action.^

401 • Much the same principle governs the award of

damages in some other torts to real property.
Easements, Ac- * ^ i ^ i • rAt least nominal damages must be given for

every act amounting to an obstruction in law to the right

to water, or to the enjoyment of an easement, or of a right

of common, whenever the wrongful act, if undisturbed, would

lay the foundation of a right; thus, for the wrongful defile-

ment of a stream, or the interruption of a right of way, or of

common, no special damage need be shown.^ It is the

necessary effect of every appropriation of running water to

a new and more beneficial use, that a wrongful diversion or

abstraction of it entails on the defendant a larger measure

of liability. The use being within the rights of the riparian

owner, the measure of damages must be equivalent to the

injury done to him in respect to such new use, though pre-

viously a wrongdoer might only have been liable to nominal

damages.^ Where the wrongful act is continued, and a

second action is brought, exemplary damages should be

given to compel its abatement ; and in such a case as build-

ing over a way in defiance of right and due notice, the reme-

dy of a mandatory injunction to remove the obstruction

1 Soltau V, DeHeld, 2 Sim. N, S. I
2 Mayue on Damages, 895.

158. I 3 Holker v, Forritt, L. 10 Ez. 62.
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may be applied.^ Obstrnotion to air and light is generally

a permanent injury, and tbe damages sbould be a compen-

sation for it ; but such an injury as tbe pollution of running

water may vary or cease at any time, and hence the damages

are for the past, and not for any future injury Special

damage necessarily flowing from the act, as a loss of crops,

may be shown and recovered; and in assessing general

damages, regard must be had as to whether tbe damage is

from a continuing or a single act; and the damages must be

apportioned to the interest of the plaintiff. In case of an

invasion of the right of support, or an injury from negligent

user of real property, the right of action only arises on the

occurrence of the special damage which must, therefore, be

always proved.^ Where a house has thus been destroyed or

damaged, the amount must not be the cost of a new house

or of repairs, but allowance must be made for the benefit of

I
a new house, or the substitution of new for old materials

;

perhaps one-third new for old would be here a convenient

rule.^ The wrong or cause of action being the subsidence,

and not the excavation,—itself a lawful act,—each new
subsidence is a new cause of action. Hence damages for a

subsidence should include all prospective damages for such

subsidence, but not for any new subsidence which may be

anticipated. It is open to the defendant to do what he will

to prevent any fresh subsidence, and so he should not be

made to pay for a loss which he may be able to prevent ever

occurring; if he chooses to leave the excavation as it was,

and a fresh subsidence occurs that is a fresh cause of action.®

1 B&itishell v. Keid, 18 C. B. 696 ; 3 Bonomi v. Backhouse, E. B. &
Krebl v. Burrell, 7 Ch. D. 651 ; Asti 622.

of 1877, 8. 66. 4 Lukin v. Godeall, 2 Peake, 16.

2 Moore s. Hall, 8 Q. B. D. 178 ; 5 Mitchell v. Barley M. 0. Oo., 14
Penniugtou v. Brinsop Oo., 6 Ch. D. Q. B. D. 125, over ruliug l^iiiib v.

773. Walker, 3 Q. B. D.
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The acfc of excavation being lawful, and not an injury done

directly on the land of another, the sabsidence, or indirect

injury, to be actionable mast be appreciable
; that is, the

measure of damages in these cases is never nominal, but

always some appreciable amount.^ In such a case, a tenant

is entitled to recover in respect of the value of his possessory

interest and unexpired term in the premises, and the landlord

in respect of the injury to his reversion.^ If the tenant is

bound to keep the house in repair, so that he has to rebuild

it, the loss accrues to him, and he is entitled to all the dam-

ages.^ He may also have damages for his loss in having

to seek out and pay for another residence in the meanwhile.^

402. It is a general principle applicable to the above

Where property other cases of torts to property, that a
ha» been insured. defendant is not allowed to show, in reduc-

tion of damages, that the plaintiff has recovered the whole

or any part of his loss under a policy of insurance
; in such

case, the plaintiff sues in the character of a trustee for the

insurer, and is bound to hand over to the insurer, whatever

money he receives from the wrongdoer, over and above the

actual loss he has sustained, after taking into account the

amount be has received under the contract of insurance.

And an insurer, who has paid the loss, is entitled to sue in

the name of the insured for the purpose of recovering full

compensation from the wrongdoer.^

403. In actions for waste, the actual damage must be

proved, and the measure of damages will be

similar to that on breach of a covenant to

repair, or for the actual damage done on a trespass. Where

1 Smith V. Thackerah, L, E. 1 C. P. 4 Hosking v. Phillips, 3 Exch. 168.

5^^ 5 Yates v. Whyte, 4 Bing. N. C. 272 ;

2
' Panton v. Isham, 3 Lev. 359. Clark v, JBiything, 2 U. & B. 254.

3 Lukin v, Godaall, 2 Penke, 15.
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the waste is by severing and appropriating parts of the

inheritance^ the measure will be the prices of such parts as

chattels without allowing for the cost of severance.^ Where
fixtures have been unlawfully detached and sold, the measure

is the value of the fixtures as between an outgoing and

incoming tenant^ in addition to compensation for any inten*

tional wrongs injury^ or insult involved in the act of removal^

or for any trespass that may have been committed in re-

moving them.^ Where the tenant is liable, on account of

negligence or otherwise, to rebuild a house which has been

burnt down, the measure of damages is not the cost of

rebuilding the house, but the actual deterioration in the

landlord's property ; hence, the increased value of the new
house, when or if built, is to be deducted from the cost of

rebuilding.^

404. In actions for want of skill or negligence in per-

.
forming a contract relating to real property,

eghgence, &o.
measure of the principal item of damage

would seem to be the same as the measure of the reduction

of the price in actions for chattels sold ;
that is, the sum

required so to alter the property, or place it in such a con-

dition, as that it may be in conformity with the contract, if

it had been duly performed.^ To this may be added any

special damage sustained, being the natural and probable

result of the wrongful act ; as, for instance, in the case of a

roof falling in from a negligently defective construction, a

damage to such ordinary furniture, as it must have been

within the contemplation of the^ parties would be kept in

the house.^ This is stating the measure as if it was an
action for a breach of contract ; but in such a case, the

1 Wild V, Holfc, 9 M. & W. 672 ; 3 Yatea v- Danter, 11 £xoh. 15«
fUQte S 898. 4 Ante § 365.

2 Thomson v. Pettit, 10 Q< B. 103. 5 Ante § 227.
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cause of action may generally be viewed, either as a breach

of contract (but distinguishable, at the same time from a

pure breach of contract), or as a tort, though sometimes

there may exist those essentials which give to a third

person, without privity of contract, a cause of action as for

a tort.^ Even in this latter case, it would seem unjust to

extend the damages beyond what would be allowed to a

party to the contract suing on it.

405. Next as to the damages in actions for torts to per-

sonal property. Where there has been an

ToBT^^Tof PE^ invasion of the use of plaintiff’s trade-mark,

fiONALTY. ig^ at least, entitled to some, though per-

Trade-markfl. haps only to nominal damages, even where

he has been unable to prove any particular amount of loss.

Hia custom is anyhow diminished to an undetermined ex-

tent by other goods being sold as his, though those may
be as good as his and so his reputation may not be hurt

;

and hence in such a case it would not be wrong to give

substantial damages. Compensation may be fixed either

by taking an account of such wrongful sales, or by a lump

sum as damages.^ The damages may not be altogether

capable of calculation, as the measure may be the loss of

sales to the plaintiff, and the injury done to the reputation

of his business or merchandise.® It is not necessary to

entitle the plaintiff to damages for past sales, that the de-

fendant should have intended to deceive, or have known
he was using the plaintiff's mark

; for an injunction will be

granted where the similarity is such as in fact misleads the

public, though the defendant did not know of it or intend

to do so the tort consists of the misuse, and the injury to

1 Ante §§ 24—28, 152. on Damages, 675 (n).

2 Sebastian on T. M. 140. 4 MiUington V* Fox, 3 My« Cr.
3 2 Kent’s Com. 472 (n) ; Sedgwick
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propertji and the loss to the plaintiff is the same whatever

the defendant’s knowledge or intention. Accordingly an
account of profits will, in equity, be generally taken where
an injunction is granted,^ unless some cause, as great delay

on the part of the plaintiff, justifies the refusal of an
account.^ The plaintiff must show a distinct damage; an
account may be taken of the sales made by the defendant,

but the plaintiff’s loss of profits will not necessarily be

the same.^ The loss of business reputation is an item not

capable of precise calculation. The wrongful gain to the

defendant, and consequent loss to the plaintiff, is generally

a matter within the knowledge of the defendant alone ; and
hence, if the plaintiff be able to prove any general loss

of custom, it may bo right to consider also the demand for

such goods, and the length of time during which defendant

has misused the mark, and to give substantial, or where

there has been a fraudulent misuse, exemplary damages.

There is this difference between the case of a trade-mark and

that of a patent ; in the former case the article sold is open

to the whole world to manufacture, and the only right

the plaintiff seeks is that of being able to stay the selling of

such goods under his mark. His custom may be affected

by the sales by defendant and others of such goods, but it

does not follow that he can claim damages for every article

sold by the defendant ;
the buyers might or might not have

otherwise bought them from the plaintiff. But every sale

without licence of a patented article must be a damage

to the patentee.^

1 Cartier v, Carlile, 8 Jnr. N. 8. 183 B. 1 Eq. 299 ; Davenport v. Kylando,
81 fieav. 292 ; Edelsten v, EdeUteji, 9 id. 308 ; Moet v. Pickering, 6 Ch. D«
Jur. N. S. 479. 770.

2 Harrison v. Taylor, 11 Jar. N. S. 4 Davenport v. Bylandi, L. B. 1 Eq,
408. 308.

3 Leather C. Go. v. Hirsohfield, L.
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406 . In actions for the invasion of copyright and patent

rights^ the damages are, to some extent,
Copyright, Ac.

calculation by taking an account,

in one case of the sale of pirated copies and in the other of

the profits which have arisen from the use of the invention,

from the person who has pirated the same. But the dam-

ages need not be limited to such an account, for the sale

of copies by the defendant is not only, in each instance,

taking from the author the profit upon the individual book

which he might otherwise have sold ;
but it may also be

injuring him to an incalculable extent, in regard to the

value and disposition of his copyright, which no inquiry for

the purposes of damages could fully ascertain.^ Generally a

patentee will be limited as to damages to the royalty

ordinarily charged by him to those licensed to use his

machines, and will not in addition have a manufacturing

profit.^ The wrongful publication of private letters, manu-

scripts, &c., being an invasion of the right of property, at

least nominal damages may be always given
; where there

is shown to have been wrongful loss to the plaintiff, or gain

to the defendant, the damages may be substantial ; and
where the publication was from motives of malice or insult,

the damages ought to be exemplary.^ The right of action

for the fraudulent misuse of anotber^s name being founded

on pecuniary loss to the plaintiff, some such must be shown,

and the measui’e will be such loss ; wrongful gain by the

defendant will not, in this case, be necessarily an equivalent,

or any, loss to the plaintiff. Where the misuse seriously

injures the plaintiff^s reputation, it may be a libel, and

actionable accordingly.^

1 3 Story’s Eq. Jar. 933. 4 See ante § 337 ; Clark v, Ereaman,
3 Penn v. Jack, L. £• 5 Eq. 81. 11 Beav. 112.

8 See ante $ 286.
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407. If a servant or contractor is induced not to perform

_ . tbe work or contract which he has nnder-Froouring
breach of con- taken to perform^ through the malicious

persuasion of the defendant, damages far

beyond the value of the subject-matter of the contract may
be recoverable from the wrongdoer.^ They may include,

not only the loss of services, but all damage resulting

from the wrongful act.^ In the absence of malice, they

should be limited to actual money loss.^ It will be a bar to

the action, if the plaintiff has recovered, from the other

party to the contract, a penalty agreed on for a breach

of it.^ Where an action for seduction lies.
Seduction.

damages are always exemplary, without

the slightest regard to the actual value of the services lost

during the consequent pregnancy or illness, the supposed

sole foundation of the action.® The means of the defendant

ought not to be enquired into, or to affect the amount of

damages.^ It is an aggravation that the seduction was

effected under the guise of honourable addresses, but that

there was also a breach of promise of marriage must not be

taken into accouut in assessing the damages, as that is a

separate cause of action.^ It is a mitigation that'the woman
seduced was a person of loose, immodest, or immoral char-

acter,® or that the plaintiff was grossly negligent in exposing

her to the defendaut.® In actions for adul-
Adnltery.

damages are always exemplary,

and the amount is affected by a consideration for the state

of affection, or otherwise, in which the husband and wife

previously lived ;
by the fact of Iheir being separated at the

1 Lnmley v. Gye, 2 E, & B. 216, fiSO.

2 Onnter v. Astor, 4 Moore, 12.

3 Mayne on Damages, 435.

4 Bird v. Randall, 3 Barr. 1345.

5 Bedford v, M’Kowl, 3 Esp. 120.

6 Hodsoll V, Taylor, L.R. 9 Q.B.’82.
7 Dodd V. Norriii, 8 Camp. 519 :

Tnllidge v. Wade, 3 Will. 18.
8 Dodd V. Norris, supra.
9 Reddie v, Sooolt, 1 Peake, 240.
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time; by the negligence of the husband in exposing his

wife to the defendant ; by his ill-treatment of his wife, or

bis general immoral conduct; by the previous immoral

character or otherwise of the wife ;
or by the conduct of the

defendant, as having been a gross breach of hospitality or

friendship, or, on the contrary, his having supposed the

wife to be single, or his being misled or solicited by her

into the crime.^ Where the action is not for the adultery,

but for some special consequent loss, the damages will be

strictly limited to such.

408. In an action for trespass to goods, there is one

^ item in the damages that is peculiar to it,
Trespasa, con-

i* f
version and de- and that IS the damages for the manner of
i^ntrion. J.1* 1taking; the other two items are common also

to actions for conversion and detention, namely, the value

of the thing taken, converted, or detained, and any special

loss incurred therefrom. The damages for the manner of

taking are not capable of calculation ; malice, and insult,

may be considered ; and also the fact that the taking was

under a false pretence of a legal claim. If the goods are

not taken, but only injured, the damages in respect to the

value are the amount of deterioration. Where there has

been a taking, the value will not always be the same in an

action for trespass and for conversion ; thus, in trespass

for fixtures, their value as such, that is, between incoming

and outgoing tenant, is the measure, but in conversion, only

their value as chattels, that is, when severed.^ In our Courts

in India, though the difierence as to the forms of action u
not known, this distinction may be of value, where the

1 Mayue on Damages, 436 ; 1 Selw. ante § 403 ; Clarke v, Holford, 2 C. 3
r. P. 23—26. P. 540.
2 Thomson v« Pettit, 10 Q. B. 103 ;
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first takiug was Dot, in fact, tortious, but oulj the subse-

quent conversion of the goods by the defendant. But neither

in an action for trespass nor for conversion, can the defend-
ant be allowed to reduce the damages by deducting the
cost of severance, or the increased value given to the goods
by reason of the severance.^ On the other hand, an improv-

ed value given to the goods subsequently to the act of

trespass or conversion being complete, cannot be added to

the damages;^ and where the tort consists in a confusion

of property, the item of value is the value of plaintiff’s goods
separately, excluding the value of the goods mixed with

them.^

4 409. Generally, where goods have not been returned,

Where goods are
not returned.

it seems the better opinion that the value

of the goods is to be taken, in actions for

trespass or conversion, at their market price, if any, or other-

wise their actual value to the owner,^ at the time of being

taken or converted and in an action for detention, the

value may be assessed at the price they bore in the market
at the time of demand by the plaintiff, or at the time of

trial, whichever is highest.® The market price may be that

at the principal or only place of sale for such goods, less

the cost of conveyance there.^ If the value is doubtful, and

the defendant got or retains possession forcibly or fraudu-

lently, and will not produce the article, the presumption is

that it is of the highest value of au article of that kind

1 Wild V. Holt, 9 M. & W. 072 ;

Martin v. Porter, 6 M. & W. 351 j

Semhle this is not the general rale in

America. See Sedgwick on Damages,
624 (n).

2 Beid v. Fairbanks, 13 C. B. J892,
729.

8 Mayne on Damages, 344.

4 France Crandet, L. B. 6 Q. B.
204.

6

Greening t?. Wilkinson, I 0. & P.
625 ; 2 Selw. N. P. 1378 ; Mayne on D.,
340 ; Sedgwick on D., 650, 671—8.

6 Archer v. Williams, 2 0. & K. 27 ;

6 O. B. 818.

7 Burmah Corp. v. M. Mohamed, 5
Ind. App. 134.

8 Armory v. Delamirie, X Sm. L. 0.
374.
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and where it is shown that the defendant has come die*

honestly by part of the property, it may be presumed that he

got possession of the whole.^ Otherwise, where the first

taking was lawful, and the plaiutifi has, or ought to have,

the means of showing the value of the goods, as where

the delivery was under a contract or, in any case, where

the value is a matter peculiarly within the knowledge of

the plaintiff, as where he sues for the detention of letters,

documents, or title-deeds, the plaintiff must prove the value,

or the damages will be nominal only.^ The sum for which

the defendant sold the goods is not always their market

value; it may be less, but if more, he cannot profit by his

own wrong and retain the excess.'* If the plaintiff was

under an obligation to have sold, and the defendant fairly

sold the goods as the plaintiff would have had to sell them,

the selling price may be taken as their real value.* /It is,

however, entirely a question for the Court what damages it

will allow
; a Court need not have much compassion for

trespassers, and is not bound to be curiously exact.^ If the

Where goods goods have, after the trespass, conversion, or
are returned. detention, been returned, but have fallen

in price, the difference in their price at the time of the tort

or of the demand by the plaintiff, and at the time of the

return, may be given as a special damage consequent upon

the tort.

7

410. Where the property is a bill or valuable security,

the value is its nominal amount, or its value

in the hands of the plaintiff, if he had not
Bills, &c.

1 Mortimer v. Oradook, 12 L. J. 166,
0. P.

2 Cook V. Hartle, 8 0. & P. 668.

8 Davis «. L. & N. W, Ry. Co., 7 W.
R- 105 ; CroBsdeld v. Such, 8 Exch.
159

4 Glasspoole v. Young, 9 B. & 0.
696.4

5 Whitmore v. Black, 13 M. &
60.

6 liockley v. Pye, 8 M. A W. 135.

7 Williams v. Archer, 5 0. B. 818.
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lost possession of it;^ to this iuterest is always to be

added as a special damage, since that is an advantage of

which the plaintiff has been necessarily deprived by the

wrongful act of the defendant.^ IE the security was void at

the time of the tort, aud not by the act of the defendant^

only nominal damages can be given as its value otherwise,

if rendered worthless by the act of the defendant, its value

in the hands of the plaintiff must be given.^ In fictions for

Title-deeds.
title-deeds, the measure will be the full

value of the estate to which they belong.

subject to reductiou to nominal damages on their being

given up.^ Any special damage, the natural
Bpeoial damage. ^ i*^ and immediate consequence of the defend-

ant’s act may be shown aud allowed for ; as, the loss in trade

or credit from an unlawful seizure,® or costs properly paid

by the plaintiff to a third party to recover possession of the

goods.^ Where a ship or other chattel in course of profit-

able use, or an essential part of machinery in use, is wrong-

fully seized or detained, the loss of profits from non-user ia

to be allowed for.® Where a mortgagee with a power of

immediate sale is restrained by an injunction improperly

obtained, he is entitled to every expense, with interest

thereon, in keeping the chattel, and to have the chattel

placed in the exact condition in which it was on the issue

Mitigatioa of
injunction.® In mitigation of damages

damages. ]jq gbown the return of the goods, op

what is equivalent to it, so that the plaintiff may be entitled

only to nominal damages or that the iuterest of the plaintiff

1 Delegal v. Naylor, Bing. 460.

2 Mayne on Damages, 349.

3 Wills t;. Wells, 2 Taunt. 267. •
4 McLeod t>. M’Ghie, 2 Scott, N R.

604.
5 Loosemore t;. Radford, 9 M. ds W.

657 : Sedgwick on Damages, 565 (n).

6 Brewer v. Dew, 11 M. & W. 625.

7 Keene v. Dilke, 4 Exch. 388.
8 DeMattos v. Gibson, 7 Jur. N. S.

282.

9 Ibid.

10 Hiort V. L. N. W. By. Oo., 4 She.
D. 188,
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is nominal only, as where the transfer to the plaintiff was

merely to defeat the creditors of the real owner.^ A bailee

is entitled to recover against a stranger the full value, but

against the owner only in proportion to his own special

interest.® So, if the defendant, thoup^h not the owner, has

ail interest iu the goods, the measure is not the mere value of

the goods but the value of the plaintiff's interest in them at

the time of the seizure otherwise where the plaintiff is

entitled- to hold them as absolute owner, he is entitled to

their full value.^ And, though where the plaintiff relies, not

on the fact of possession, but only on his right to it, the de-

fendant may rebut the plaintiff's title by showing a title iu a

third person yet, against one in possession, a wrongdoer

may not, even in mitigation of damages, set up the title of a

third person, or show that some other than himself has a joint

interest iu the goods f but he may reduce the damages by

showing that the plaintiff is entitled only to a share, where

he might have used the non-joinder of the co-sharer as a

plea iu abatement of the action.^ The cost of keeping the

chattel caunot be shown in reduction of damages.® Nor
can a vendor set off the unpaid price of goods sold to the

plaintiff, but the plaintiff is entitled to recover their full

value, and the defendant must sue for the debt and con-

versely, it seems that in an action for the price the buyer

cannot plead in defence that the seller after delivery wrong-

fully took possession of the goods, or that he resold them
before delivery, the buyer being iu default then.^®

3 Cameron v. Wynch, 2 C. K. 264. 6 Jeffries v. G. W. Ry. Co., 5 E. & B.
2 Story on Bailments, 352. 802 ; Finch v. Blount, 7 0. & P. 478.
8 Brierly v. Kendall, 17 Q B. 937 ; 7 Sedsrworth v. Overand, 7 T. B.

Toms V. Wilson, 10 Jur. N. 8. 201 ; 2/9 ; Bullen & Leake’s Preo, PI. 420.
see Johnson v. Stear, 10 Jur. N. S. 99. 8 Wormer v. Bi^gs, 2 C. & K. ol.

4 Johnson v, L. Y. Ry. Go., 3 C. P. 9 Gillard v. Brittau, 8 M. & W. 675.
D. 499. 10 Page v. Oowasjee, L. R. 1 P. O.

5 Gadsden v. Barrow, 9 Exch. 514 ; 128.

Ballon and X/eake’s Preo. PL 428.
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411. Id actions for trespass or oouyersion against officers

^ ^ o£ a Court, exemplary damages should be

by officers of a given where there hsts been violent, illegal,

or inalicioua conduct on the part of officers

entrusted with the execution of legal process j but officers

acting bond fide are entitled to protection, and damages

should be limited to the actual loss.^ In trespass for taking

goods under process in a place out of the jurisdiction of

the Court, the plaintiff is entitled to the full value of the

goods, and not merely to the damage sustained by reason

of the taking in a wrong place and on principle it would

seem that, however legal the process when rightly executed,

if the process be wrongfully executed, the act in its entirety

is a trespass, and the damages must include the seizure and

not be limited to the manner of taking.^ If the value of

the property illegally detained has fallen in the meanwhile,

that is a special damage for which the officer is liable.^

Where the plaiutifi’s goods have been seized under a writ

against A, and are then distrained for rent or taxes due

by A, the sum paid by plaintiff to procure their release, is

a special damage,® So a sum paid to prevent an illegal

execution upon plaintiff^s goods may be recovered.® It

seems that an officer is not allowed to set off sums paid by

him for rent, &c., whilst he was in possession of plaintiff's

412. In an action for a wrongful distress damage feasant.

Wrongful dig- measure will be similar to that in actions

for trespass to ’goods, that is, the items to

1 Gregory i». Slowman, 1 E. fe B.
860, 369 ; 5 E, B. 671.

2 Sowell t. Champion, 6 Ad, & £.
407.

8 Mavne on Damages, 869.

4 Barrow v. Arnaud, 8 Q. B. 609.
5 Keene v. Dilke, 4 Exon. 388.
6 Valpy V, Manley, 1 C. B. B94.

7 White V. Binat^, 13 G. B. 308 f

Goldsmidv. Baphael, 8 Scott, 38d»
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be considered are^ the manner of and motive for the takings

the value of the thing taken^ and any conseqaential loss

upon the taking. In actions for wrongful distress for rent,

the special enactments often provide for damages.^ Other-

wise, whenever the landlord has distrained withont any

right or authority to distrain, there is a trespass upon, and

injury to the realty, independently of the trespass in regard

of the seizure of the chattels, and the tenant is entitled to

recover substantial damages for the disturbance of his

peaceable possession, as well as for the unlawful seizure of

his goods.* Where a landlord distraining acts so as to render

himself a trespasser from the beginning, the measure is the

full value of the property seized and the fact of the rent

having been discharged is not to be considered.® Where the

landlord takes things, some of which are not distrainable,

the damage is limited to such only, and the tenemt may
recover the full value of them,^ To make a distress

excessive, it must be altogether out of proportion and

to determine whether a distress was excessive, it must be

ascertained what the goods seized would have sold for at a

broker’s sale, and not their value to an incoming tenant.®

Where the distress is excessive, but the tenant is not

ultimately deprived of the things, the measure is a compen*

sation for the consequent additional expense, and for the

inconvenience, and the loss of the absolute ownership and

power of disposition for the time
; otherwise, it would seem,

the measure is the real value of the goods sold in excess.^

Where the tenant has only a right to the use of the goods

1 See for instance Madras Act 8 of Keen «. Priest, 4 H. & N. 236 ; 28 L.
1865, 88. 17, 36, 49 & 78. J. 157 Excb.
2 Addison on Torts, 479. 5 Pigg'Ott v, Birtles, 1 M. A W. 441

1

3 Attack V. Bramwell, 9 Jar. N. S. Roden v. Eyton, 6 0. B. 430.
^2 ; see ante § 165. 6 Wells «. Moody, 7 C. A F. 59.
4 Harvey v. Pooock, II M. A W* 740 ; 7 Piggott v* Birtles, snpra.
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distrained, that is a sufficient special property to entitle him

to sne, and the measare of damages is the sum he was

obliged to pay in excess of the rent plus any damage from

being deprived of the use of the goods.^

413. In actions against bailees, where the injury consists

Actions against the wrongful loss, deterioration, deten-
**®^®®®* tion, or refusal to re-deliver the chattel

bailed, the measure of damages will be the same as in actions

for conversion or detention, since the possession is always,

in its inception, lawful.^ 'Where goods are deposited with a

warehouseman, and are lost by negligence, as a case of

patterns, the damages are limited, in the absence of special

contract, to the actual value.^ Where goods were delivered

to be warehoused in a particular place, and, being by default

of the bailee warehoused elsewhere, were there lost by fire,

the measure of damages was the value of the goods.^ In an

action against the pawnee for selling the pledge before the

time fixed, the interest of the pawnee in the pledge ought

to be taken into account, and the measure is the loss to the

pawner, and not tlie full value of the pledge.^ Where an

action will lie for nonfeasance, then, as to most bailees, the

obligation is consequent upon the contract, and it is, in

truth, a case of breach of contract
;
and the measure of

damages will be the necessary and legal consequences which

must be taken to have been in the contemplation of both

parties. But in the case of such bailees as common carriers,

and innkeepers, the unlawfully refusing to receive and carry

a passenger or goods, or to receive a guest, is a mere tort,

or breach of the duty imposed upon them by law. For such

refusal, substantial damages are recoverable, as there is an

1 Pell t>. Whitaker, L.R. 7 Q- B.124. 4 Lilley v. Doubleday, 7 Q. B. D,
2 Ante § 408—-10. 510 ; ante § 311.

3 Anderson V. N. E. By. Co., 9 W. 5 Johnson v. Stears, 10 Jnr. N. 8.
B. 519. 99 ; see ante § 410.
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injary to a right ; and if the plaintiS has in conaequeni^,

been obliged to take a special conveyance^ and incur extra-

ordinary expenses to reach the place to which he ought to

have been carried, all expenses reasonably incnrred may be

recovered.^ So, as to an innkeeper, if the plaintiflf has been

put to expense in seeking shelter and accommodation else-

where, and has been obliged to hire conveyances to reach it,

he is entitled to recover such special damage.^ The Court

is entitled to look at all the surrounding circumstances,

and at the conduct of the parties, to see where the blame

rests, and assess the damages according to the way in which

the parties have conducted themselves.^

414. In actions against agents, the measure is a full

Actions against indemnity for the loss or damage to the
agents. principal ; this will include what he has con-

sequently been obliged to pay to third persons in discharge

of his liability to them.^ Where an agent commissioned to

buy goods of one quality buys them of another quality, the

measure of damages is not the difference between the market

value of those ordered and of those lent, but the actual loss

to the principal which may include a sum he had to pay to

a third party to whom he bad sold some of the goods.^ So,

any loss, though not directly caused by, yet fairly attribut-

able to, the wrongful act or omission, as a natural result or a

just consequence, may be included and the agent may not

set up the bare possibility of loss even if his wrongful act

had not been done ; for no wrongdoer ought to be allowed

to apportion or qualify his own wrong, wheu a loss has

actually happened, whilst his wrongful act was in operation,

1 Hamlin G. O. By. Co., 1 H. & N. 4 Story on Agency 217, c.

408 ; 26 L. J. 20 Excbi.
;
see ante § 372. 5 Cassaboglou v, Gibbs, 11 Q, B. D«

2 Addison on Torts, 429. 797*

8 Bavii «. N. W. By. Oo,, 4 Jar. N. 6 Story on Agency, 218.
S. 1803.
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which is fairly attributable to it.^ Where the ageut has

neglected to remit money, ordinary interest thei*eon should

be giren^ but not any possible profits that might have been

made by the principal’s speculating with the amount,® So,

where he has neglected to make a certain shipment of goods

by a certain ship which arrived, he will be liable for the

actual loss, that is, the excess in value of the goods at the

port of arrival ; but not where no ship was named, for

then whether or when the goods would have arrived, or

what would have been the loss of profits, cannot be abso-

lutely ascertained.^ . On loss from defective insurance, the

measure is, not necessarily the amount that ought to have

been insured less the premium, but only the amount of actual

loss by the agent^s negligence.^ Where money has been

improperly deposited by an agent with a banker, the sum
so lost is the measure and where there has been a neglect

to invest, as ordered, in a particular stock, and it after-

wards rises, the enhanced value is the damage,® But there

must have been a real loss, so that it will be a good defence

that the order if obeyed,—as the insurance if made,—could

not possibly have resulted in any benefit
; much more it

might be a defence to show that loss must have ensued.^

Where there is a breach of duty, nominal damage will

be presumed, if none is actually shown.® An agent cannot

set off the gain from his superior care in other transactions.®

Where an agent makes a gain in violation of his duty to his

principal, he must account for it, and as a wrongdoer pre-

sumptions as to value will be made against him, as that shares

1 story on Agency, 219 ;
Davia *. *5 Story on Agency, 218 j Caffrey v,

Garrett, 6 Bing. 716 j Cockburn t>. Darby, 6 Vei. 496.

Edwards, 18 Oh. D. 469 was decided on 6 Story on Agency, 221.

tacts and not on principles. • 7 Ibid. 222 ; Mayne on Damages, 478 $

2 Story on Agency, 220, 221. Sedgwick on Damages, 884'6.

8 Ibid. ;
Sedgwick on Damages, 882. 8 Story on Agency, 217, o.

4 Obarles v, Altin, 15 0. B, 46 ; 9 Ibid. 228.

Mayne on Damages, 241.
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improperly acqnired would have sold at their full value.

^

Conversely^ au agent may recover as damages against his

Actioua against principal full compensation for loss incurred
principals. by bim in the course of his eraplo3^ment

without any default on his part^ in all cases of contract^ and

even in cases of tort where the agent acts innocently with-

out notice of the wrong
;
provided, of course, the loss flows

directly and naturally from the agency, which is thus the

cause, and not merely the occasion, of the damage.^

415. In actions against carriers for loss of or injury to

Actione .g&iaBt Roo^s, the value of the articles is generally
carriers. the measure of damages ; and where the

ship has never reached its destination, that value is the

cost price with the shipping charges, but the insurance

premium cannot be added.^ Where the cargo has arrived>

and the goods have been then lost or misdelivered, the value

at the port of discharge is the proper measure but if the

goods have been sold in the course of the voyage, and the

ship has arrived, the measure is either the sale price, or

the value at the port of discharge, whichever is the greater.^

Where goods under a certain value are carried in one way,

and more valuable ones in another, the plaintiff is conclud-

ed by his own false statement that his goods are under

the limit, from recovering more than such value as damages.^

By Section 5 of Act 3 of 3865, in case of loss of, or

damage to, articles enumerated in the Act and above Rs. 100

1 Mayne on Damages, 474. v, Barnett, 14 Q. B. D. 467, 16 Q. B. D,
2 Story on Agency, §§ 389, 34l ; 388.

Duncan v. Hill, L. R. 8 Exch, 242 ; 3 Parkerv. James, 4 Camp. 112.

Lacey v. Hill, L. R. 8 Ch. 921 ; ante § |
4 Brandt v. Bowlby, 2 B. & Ad. 982.

114. On their respective rights in void 6f.Cainpbell v. Thompson, 1 Stark,

transactions, compare Read v. Ander- 490 ; Richardson v* Nourpe, 8 B, <&

son, 13 Q. B. D. 779, and Bridger v. Aid. 287 ; 1 Amould on Ins., 283.

Savage, 16 Q. B. D. 863, with Seymour 6 McCance v L & N. W. Ry. Co., 7
V. Bndge, 14 Q. B. D. 460, and Perry Jur. N. S. 1804.
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in value, inland carriers are liable also to repay money
received for the extra rate of hire.^

416. In actions for deceit, it is difficult to state any more

Action 8 for precise rule as to the measure of damages

than the general one, that wherever a rann

wickedly asserts that which he knows to be false, and there-

by draws his neighbour into a heavy loss, he is responsible

for it, or for so much of the loss ns was the necessnry, natural,

or probable and known consequences of the misrepresent-

ation,^ When the deceit was in regai'd to a sale of chattels,

the rules for assessing value in actions for breach of warranty

may be consulted, it being always remembered that the

presence of fraud justifies more readily a presumption as to

value against a wrongdoer, than where there is liability, but

without fraud
;
and any special damage, the legal and natural

consequence of the fraud, may be added to the deficiency in

the value of the chattels as where the defendant fraudu-

lently sold to the plaintiff an infected cow as sound, and five

other cows of the plaintiff became infected and died, the

plaintiff recovered the value of all the cows.* In actions

against directors of a company for deceit in inducing the

plaintiff to purchase shares, the proper mode of measuring

damages is to ascertain the difference between the purchase-

money paid, and what would have been a fair price to be

paid for the shares, according to the true circumstances of

the company at the time of the purchase.^ There is no pre-

sumption in such a case against the directors as to the value

of the shares
; the question is what was their real value in

fact; if the shares bad any real market value, or if the

1 For oftseg on wbat damages are too 559 ;
Smith v. Green, 1 C. P. D, 92 j

remote, see ante § 372. • Ward i;. Hobbs, 4 App, Gas. 13,

2 Pasley v. Freeman, 2 Sm. L. 0. 66. 6 Davidson v* Tulloch, 6 Jar. N. S,

3 Ante § 36b 545.

4 Mollett V, Mason, L. E. 1 0. P.
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plaintiff has sold them, that must be allowed for; but

they had no real value, then the rneasnre is the price paid

for them, and no allowance is to be made for a mere delu-

sive value on the stock exchange due in fact to the fraud of

the directors.^ In an action against one
Miarepresenta- ir

tion as to aa- who falsely represented himselt as an agent,
thority.

costs incurred by the plaintiff in bringing

a suit against the supposed principal to enforce the con-

tract, and all expenses which he properly incurred upon the

faith of the contract being a valid one, may be given aa

damages.^ This will not include the loss on a sub-sale, nor

for any outlay in anticipation that the contract would be

carried out. The person who contracts with the agent is

merely entitled to be put in the same position as if hia re-

presentation of authority had been true. The measure is

what has the party in fact lost by the contract not having

been made as the agent warranted it should be
;
this may

be the difference between the contract price and the market

value of the subject-matter; but it is not always what

would have been awarded against the supposed principal if

be had made and then broken the contract. Thus if such

principal was insolvent or had no title to the subject-matter,

the loss in fact would be nothing; if otherwise, it would be

the loss of the bargain, or what he would have paid the

plaintiff on executing the contract.^ And here, the general

rule may be stated, that though the right

of action for a purely personal tort causingor

no pecuniary loss, ceases on the death either
atives.

^
,

of the party injured, or of the wrongdoer,

yet, for a tort that causes damage to property, an action

1 TwyoroiB t. Grant, 2 0. P, D. 489. 212 ; Goodwin v. Franoifl, L. B. 5 C. P,

2 Coll©n v. Wrijrht, 7 E. & B, 30h 295 ; Panmare, ex p. 24 Ch. D, 867 ;

8 Spedding Nevill, L B. 4 C, P. ante § 336.
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may be brought, eitlier by the repreaentatires of the

deceased injured party, or against those of the deceased

wrongdoer, having assets in their hands
;
but in either

case, the measure of damages is limited to the actual loss,

and the malice or motives of the wrongdoer are not to be

considered.^ Similarly, in case of bankruptcy the represent-

ative of the bankrupt can only use those rights of action

which relate to the property of the bankrupt, and so affect

the assets for the benefit of the creditors. Hence rights of

action and damages for torts to the person or reputation, or

even to property except so far as they aifect its value, will

not pass or belong to the trustee in bankruptcy.^

417. In actions against ministerial officers of a Court

Actions against non-arrest, or for an escape from arrest,

officers of a Court, qjj mesne process, the measure is the actual

damage that may be shown.^ But for non-arrest or escape

on final process, at least nominal damages must be given.^

But if the debtor had at the time, or still has, the means of

paying the debt, substantial damages must be given, and

generally the full amount of the debt
;

if he had nob the

means, the loss is only the security of the debtor^s body, and

the damages may be small.® The true measure is the value

of the custody of the debtor at the moment of escape, and no

deduction ought to be made on account of anything which

might have been obtained by the plaintiff by diligence after

the escape, unless indeed he has done anything to aggravate

the loss, or prevent recaption.® Not only the debtor’s own
resources, bat all reasonable probabilities from his position in

1 Alayne on Damages, 445, 453 ; for 4 Williams v. Mostyn, 4 M. & W,
the law in India, see Act 12 of 1855, 451 ; Clifton v. Hooper, 6 Q. B. 468 ;

and 15 of 1877 ; see ante § 8. • 2 Hilliard, 282.

2 Beckham v. Drake, 2 H. L. Cas. 5 Arden v. Goodaore, 11 0. B. 371,

579 ; Mayne on Damages, 464, 376 ; 2 Hilliard, 237»

3 Morris v. Eobinson, 3 B. A C. 206. 6 Ibid. ; Sedgwick on D-, 595 (n).
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life or sarroanding cirotimstances that the debt, wholly or

ia part, would have been discharged if he had remained in

custody, may be considered.^ So, for unnecessary delay in

arresting on final process, at least nominal damages may be

given ; but the measure of damages is the real loss sustained,

and not necessarily the whole debt.^ For the taking of in-

sufiicient security, the officer will be liable to the same

extent as the sureties would have been, had he done his

duty, and also for the costs of an unproductive action by the

plaintiff against the sureties.^ Some actual pecuniary dam-

age ia necessary to maintain a suit for not levying; but,

although primd facie the measure of damages is the value

of the goods which might have been but were not levied, it

may be shown that if execution had been levied, there would

probably have been no benefit, as that others might have

made the debtor a bankrupt.^ For failing to levy upon a suffi-

ciency of property to satisfy the judgment, the measure is

the loss sustained. But if what was taken was what would,

in all reasonable probability, be sufficient, the officer will not

be liable either if it turns out deficient, or if it be in excess ;

nil that is required of him is to exercise a sound discretion.^

For a false return of no goods, &c. the measure is the actual

loss, and some loss must be shown.® If the officer neglect to

levy execution on property held jointly by the debtor and

another, the measure would be the half value of the goods.^

418. In an action against a solicitor for negligence, &c..

Actions againgfc damages may be nominal if the action

ia maintainable, but no actual loss is shown.^
solicitors, &o.

1 Macrae v. Clarke, L. B. 1 C- P. 403-

2 Clifton V. Hooper, sapra.

3 Baker v. Garrett, 3 Bing. 58 $

Plumer v. Brisco, 11 Q. B 46.

4 Hobson v. Thelioson, L. B. 2 Q- B.
642

5 2 Hilliard, 265, 207 (n).

6 Wylie v. Birch, 4Q. B. 566 ; Stim-
son Farnham, L. B 7 Q. B. 175-

7 Tyler v. Leeds, 2 Stark. 218.

8 Godefroy v. Jay, 7 Bing. 413-
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When substantial damages are given, the measure is the

amount of loss which the plaintiff has suffered, or is likely

to suffer from the act (for a subsequent loss will not be a

fresh cause of action), taking all the circumstances of the

case into consideration.^ Where a solicitor enters into a

compromise against the express directions of his client, he
is liable at least to nominal damages.^ In all actions for

negligence or breach of duty, the law of limitations begins

to run from the occurrence of the act, and not from its

discovery by the plaintiff, or from the occurrence of the

consequential damage, unless fraud has been practised to

conceal a knowledge of it;^ otherwise, where the special

damage constitutes the tort, the period begins to run, not

—against a wit- from the occurrence of the act, but from the

accrual of the consequent damage.^ In an

action against a witness, who has been duly summoned, for

non-attendance, the measure is the actual loss, the proper

and necessary consequence of his omission
;
this may be the

costs from having necessarily procured a postponement of the

—for using secret trial.^ In actions for using, in breach of good
information.

faith, information confidentially acquired, or

secret inventions, the measure of damages would seem to

be the actual loss sustained, and in respect to the use of

secret inventious, the amount might be calculated in the same

manner as where a patent invention has been pirated.®

nets.

1 Mayne on Damages, 414 ; Whiteman 622 ; 7 Jur. N. 8, 809 ; Roberts v.

V- Hawkins, 4 G. P D. 19- Bead, 16 East. 215 ; see ante S 401*

2 Pray v Voules, 1 E. & E- 839- 5 Needham v. Fraser, 1 0. B. 815 ;

3 Howell V. Young, 2 B. & 0- 259, Mayue on Damages, 416 j Act 10 of

268 ; Smith v. Fox, 6 Hare, 386. 1855, s. 10.

4 Bouomi V. Backhouse, E. B. A E. 6 8ee ante § 406.
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liability where they have knowledge

COMMODATE
on gratuitous loan for use ... ... ... ...288

COMMON
rights of ... ... ... ... ...

damages for invasion of

Sec.

239a

244

• • •

314

341

325

61

64

260

262

358

84

96

102, 105

151

229

239

248

50

58

248

117

132

-292

217

401
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OOMMOlsr SERVICE Sec.

what amounts to ... ... ... ... ... 148

COMPANY, PUBLIC
refusing to register shares ... ... ... 20

duty to exercise powers carefully ... ... ... 131

liability for conversion by agent ... ... ... 255
of directors for negligence ... ... 285

false representations by directors or by company ... 333

damages in action for deceit ... ... ... 416

COMPENSATION
distinguished from set-off ... ... ... ...375—377

COMPLAINT
malicious, to Magistrate ... ... ... ... 81

COMPROMISE
Magistrate forcing a party to ... ... ... 67

power of counsel or attorney to enter into ... ... 340

damages in case of ... ... ... ... 418

CONDITIONAL REMISSION
what a ... ... ... ... ... ... 358

CONFUSION
of property, rules as to ... ... ... ... 274

damages where trespass, &c., is by ... ... ... 408

CONJUGAL RIGHTS
whether any action for restitution of ... ... 239a

CONSIGNOR & CONSIGNEE. See Stoppage in Tbansit.

notice by carrier to consignor ... ... ... 322

duty of consignor to pack property ... ... ... 822

to declare contents to carrier ... ... ... 323

right of consignee as to delivery ... ... ... 326

duty of carrier in absence, &c., of consignee ... ... 326

who should sue the carrier ... ... ... 327

CONSPIRACY
when actionable ... ... • ... ... ... 29a

CUNSTABLE
See Policeman.
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CONTINUOUS USER Sec,

in case of easement ... ... « •

«

... 207a

CONTRACT
breach of, distinguished from tort ... 7, n
maliciously procuring a breach ... 22, 80, 228, 288

where there is no privity of • • • ... 24, 25

is privity of ... • • f 26

liability in gratuitous contract for misfeasance 272

general rule as to damages for breach of • •• 344, 346, 347

damages for inducing a breach of ... • • • ... 350,407

on contract of suretyship ... • V 380

CONTRACTOR
distinguished from servant ... 120,121

from sub-contractor ... • • • 122

respective liabilities of employer and • • • 121

liability in cases of nuisances t *1 185

CONTRIBUTION
none between wrong-doers 114

CONTRIBUTORY NEGLIGENCE
doctrine of ... 123, 124

in case of injuries to passengers m 4 % 1.38

renders damages too remote 349

CONVERSION
of chattels ...240“—260

distinguished from trespass • • f ...240—252

on demand and refusal • • • 264

by one co-tenant ... • • • 255

damages for ...408—411

CONVICTION
malicious ... ... ... • »« ... 60, 60ii

is a defence to an action for malicious prosecution 81

COOLY EMIGRANT ACT
tort by disobeying • ••

OO-PROPRIETORS •

joint liability of ... ... ... • #« ... 122,145

See Joint Occufant»/
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COPYRIGHT Se<j»

invasion of ... ... ... «»« 234

damages for ... ... ... ... ... 406

CORPORATION
liability for conversion by agent .k. ... 265

COSTS
efEect of nominal damages on ... ... 343

of former action, when included in damages ... ... 350, 35

1

CO-TENANT
conversion by ... ... ... ... ... 255

See Joint Occupants.

CO-TRESPASSER
liability of one for whole damages ... ... ... 176

recovery against one, bars an action against another ... 399

COUNSEL
See Barrister—‘Yakeel.

COURT
contempt of Court ... ... ... ... 58

See Arrest—Judicial Officers—Officers op a

Court.

CREDITS
mutual, and mutual debts ... ... ... ... 376

CRIME
distinguished from tort ... ... ... ... 7,7a

suspension of civil remedy in case of ... ... 7

CRITIQUES
when privileged ... ... ... ... ... 98

CROPS . V
loss of, a special damage ... ... ... ... 400, 401

CROWD
collecting a, before another’s home ... ... ... 40

CROWN
not liable for tortious acts 118
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CUSTODY Sec.

hirQ of • « 4 • » ft ... 3,10, 816

quasi-bailees of custody « • » « • « 330

what is not giving into • • • • 46

right to, of title-deeds, « •« • ft ft 251

CUSTOM
what is bad as a * » • •ft 217

DAMAGE
distinguished from injur}* ... • •• • • • 5, 6

special, when essential to a tort • • • • • » ... 13,14

proximate cause of • • • • • • 180

when the law of limitations begins to run in case of

damage from torts » * • • • • ... 196,418

from plaintiff’s own act • • • • * • 849

must be a legal consequence • » • ft • 350

what is too remote • * • ft * • 392

DAMAGES
measure of, defined • • • ft • ft ... 342

kinds of ... ft ft » 343

nominal ... « • * • • • ... 343

substantial • » t • ft* 344

exemplary • • • • « ft ... 54, 345

remoteness of • • • ft ft • ... 346, 350

loss of profits when included • • * • ft ft ... 347

costs of former action when incln ded and when not ... 351, 3d2

period for which may be assessed ft

«

... 8o3

continuing damage • « • ft ft • 354

penalty and liquidated * • • ft ft ft 356

prospective • •• • ft

«

353

action for stated ... * • • * ft « 359

DANGEROUS BUILDINGS
liability in respect of • •• ftft« 130

DANGEROUS GOODS
liability from delivering • ... • • • ft ft • 153

DANGEROUS INSTRUMENTS « • • • ft ft ... 199, 200

liability for placing where children resort ft ft ft 126



458 I N D « X.
*

DANGEKOUS INSTRUMENTS

—

continued. Sec.

aflSrmative evidence of negligence in use of • •• ... 200
damages from «*• ... 350

DANGEROUS MACHINERY
liability in respect of the use of • • • ... 148, 144

DANGEROUS PLACE
duty to fence when near a road, &c.... • • • ... 120

DEAD BODY
no property in • • • 245

DEATH
damages for negligence causing • # • ...394, 7a, 8

DEBT, Action op

damages in • ft • ... 344, 373
mutual debts and credits ...

• ft ft 376
set-off of joint and separate debts ... • • • ,377

DECEIT
actions for ft • 28, 152, 331, 337
where there is no privity of contract ft ft ft 25
liability for personal injury from sale of noxious food... 161
on sale of dangerous gun, &c., as safe one ft ft ft 152
deceit how a tort to personal property

ft ft ft 228
actions for

ft ft ft ...331—336
damages for personal injuries from ... ft ft ft 394

in actions for ft ft ft 416

DEEDS
right to possession of

ft ft ft 251

DEFAMATION
See Libel—Slander.

DEFECTS
liability of pledgor for latent

ft ft ft 301
of seller of things ...

ft ft ft ... 153, 306
latent and patent defects on sales . .

.

« ft • 307
sales with all faults

ft • ft 337

delegation
of judicial functions

ft ft * . . 58
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DELICTS Sec,

definition of ... ... ... ... 2

DELIVERY
what bars the ri^t of stoppage in transit ... ... 257
constructive ... ... ... .. ... 296
duty of carrier as to ... ... ... ...325, 826

damages for not delivering goods ... ... ... 367

for delay in delivering ... ... ... 372

DEMAND
and refusal, conversion, &c. ... ... ... 25

A

DEPOSIT
bailment of ... ... ... ... ...275—283

DEPOSITARY
may sue for trespass or conversion ... ... ... 241, 281

DETENTION
what must be proved in an action for ... ... 243

action for ... ... ... ... ...261,262

damages for ... ... ... ... ...408—411

DIAMOND
misrepresentation as to a stone being a ... ... 334

DIGNITY
usurpation of a ... ... ... ... ... 109

DILIGENCE
what IS ... ... ... ... ... ... 272

degrees of diligence and negligence ... ... ... 273

DIRECTORS
communications by, to shareholders privileged ... 92

of a company, liability for negligence ... ... 285

liability for false representations ... ... ... 333

damages in action against ... ... ... ... 416

DISTRESS
wrongful

^
... ... ... ...263—270

nature of right ... ... ... ... ... 263

of cattle damage feasant ... ... ... ... 264
eftect of necrlect bv distrainnr nr
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.
DISTRESS

—

continued. Sec.

cattle in use not distrainable ... ... ...

tender of compensation, effect of ... ... ... 2<^7

liability of distrainor ... ... ... ... 26S

of pound-keeper ... ... ... ... 2^9

for rent ... ... ... ... ... 270

damages for wrongful ... ... ... ... 412

DIVIDEND
directors paying, out of capital ... ... ...

DOCUMENTS
right to possession and custody of ... ... ... 251

DOG
keeping a ferocious ... ... ... ... 127

destroying dogs trespassing ... ... ...241,242

when cannot be impounded ... ,,, ... 266

DRAINS
of a house are continuous and apparent easements ... 204

DRIVER
care as to foot-passenger ... ... ... ... 110

when servant of person hiring him ... ... ... 119

skill, &c
,
required when carrier of passer* gers ... 137

identification of, with passenger ... ... ... 13b

DRUNKEN PERSON
liability of, for torts ... ... ... ... 31

DUTY
breach of when a tort ... ... ... 11—14

at common law ... ... ... ... 13

by contract law ... ... ... ... 1.^

breach of when a tort ... ... ... 18

private duty at common law ... ... ... 19

by express law ... ... ... ... 3 9, 20

distinguished from a general right ... ... 19

by reason of express ... ... ... ... 21

where there is no privity of contract ... ... 24, 25

is privity of contract
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DUTY—
breach of, by vakeel ... ... ... ... 340

consequent upon a fiduciary relation, &c. ... 841

when the law of limitations begins to run in torts by

breach of duty ... ... ... ... 418

EASEMENT
artificial water-course is an

ancient lights

definition of

personal privilege not an ...

privilege to public not an ...

licence and grant distinguished

right of support when an ...

instances of

acquisition of

continuous and apparent ...

easements of necessity

acquisition of, by prescription

incidents of

extinguishment of

remedies for obstruction of an

damages for invasion of

EAVESDROPPING
right of ...

EMPLOYERS
the liability Act

ENGINE
liability from using

ENTRY
forcible, whether justified by title ...

on land of another, when justifiable

to abate nuisance, when justifiable ...

landlord’s right of entry to inspect ...

191

177

201

202

210

202a

... 196,197

203

201

204

205

206

211

...212—215

216

401

141a

165

175

184

226

ESCAPE
^

liability of officer of Court for, after arrest on mesne or

final process ... ... ••• •••

damages for ••• ••• *•*

338

417
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ESTOPPEL
eidgtence of a judgment though erroneous is an

by a conviction in case of malicious prosecution

of tenant to deny landlord’s title

judgment-creditor when not affected by
as to losses from frauds caused by negligence

EVIDENCE
acting on hearsay—liability from ...

in libel as to meaning of words
as to person indicated

of possession

no action for giving false evidence ...

EXECUTION
abuse of final process on
special property in goods taken in . .

.

wrongful seizure of goods in

liability of officer of Court for negligent

damages for trespass, &c., to goods taken in...

for negligent

EXTRAS
payment for, in performance of contract

not allowed for where price was certain

FACTOR
may sue for conversion

power to pledge goods
liability for negligence, &c.

carrier may be also

FALSE IMPRISONMENT
what constitutes ...

liability of goaler for

of judicial officers ...

of military officer ...

damages for, when a continuing cause of action
measure of damages, and what is too remote

distinct from malicious prosecution ...

See Ae&est.

Sec.

69

81

157

260

3S1

• t

«

• « •

• • •

• • •

75

106

107

164

332

69

245

260

339

411

417

...309, 369

365

245

298

313

326

• ••

• ••

• ••

• ••

••a

39

55

56,57

83

354

386

386
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FALSE REPRESENTATION Seo.

See Deceit—RKPRESENTiLTioNs.

FATHER
right to custody of child ... ... ... 239<»

FELONY
when civil remedy is suspended by ... ... ... 7

distinction between, and misdemeanour, unknown in

India ... ... ... ... ... ...

arrest in cases of ... ... ... ... ... 42,45

the being charged with a permanent disgrace ... 77

PENCE
boundary, property in ... ... ... ... 169

duty to fence ... ... ... ... ... 170,265

what damages may be included, where there was a

duty to fence ... ... ... ... ... 348

FERRY
duty to'use where ferry boat is pledged ... ... 300

common ferryman is a common carrier ... ... 829

what is an invasion of a right to a . . . ... ... 329

FINDER
of property, rights of ... ... ... ...245,330

may require owner to prove his right ... ... 254

diligence required of ... ... ... ... 279

no right of lien ... ... ... ... ... 283

lien for reward ... ... ... ... ... 283

FIRE
liability on house, &c., catching fire ... ... 199, 200

landlord’s risk as to ... ... ... ... 225

necessary deposit consequent upon ... ... 275

damages on a policy of fire insurance ... ... 381

FIXTURES
rules as to ... ... ... ... ... 224

damages for removing ... ... ... ... 403

in actions for trespass and conversion of ... 408

FLETCHER t;. RYLANDS
nf mlft in
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FOOD Sec,

noxious, sale of ... ... ... ... ... 151

FORCE
in self-defence justifiable ... ... ... ... 34
in defence of house, &c. ... ... ... ... 35

of goods ... ... ... ... 36
justifiable in first instance, when ... ... ... 37

irresistible force a defence for bailees ... ... 274
See Entky.

FORESHORE
right and duty in respect of ... ... ... 168

FRANCHISE
invasion of ... ... ... ... ... 109

in ancient ferry or market ... ... 329

damages for ... ... ... ... ... 393

FRAUD
liability from, where there is no privity of contract . . . 25

where there is ... ... ... ... ... 28

See Deceit.

fraudulent sales ... ... ... ... ... 249

and gross negligence, not convertible terms . . . 273

can be no contract against liability for fraud ... 274

inducing to a loan for use ... ... ... 289

and misrepresentation defined ... ... ... 331

by officers of a Court ... ... ... ... 338

FREIGHT
how measured in actions by carrier against shipper ... 371

FRENCH LAW
as to lien in cases of deposit ... ... ... 283

FURNACE
blast, liability from using ... ... ... ... 200

FURNITURE
damages to, by roof falling in * ... ... ... 404

GAOLER
liability of, for false imprisonment ... ... ... 55
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GIFT
of chattels, when the property passes

GOD
the act of—what ia meant by

GOODS
See Chattels.

GOODWILL
sale of •«* ••• ••• •••

GRANT
distinguished from licence

GUEST
liability of master of house to

See Inn-keepeks.

GUN
negligently keeping, where children play

firing near road ...

selling a dangerous gun as a safe one

delivering a loaded gun without notice

GUNPOWDER
liability for fire consequent upon having

HACK CARRIAGE
non-liability of hirer of

HAND-CUFFING
when an assault ...

HEDGE
boundary, property in

HINDU LAW
waste by tenant for life under

as to adultery and seduction

HIRING
bailments for hire ...

hire of things

of work and labor

of custody of things ...

Sec.

247

... 199, J120

0‘{0

202a

147

126

129

152

153

200

33.

169

220

239

... 302
,
303

... 304 , 306

... 307 , ?09

... 310
. 316
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HIRING

—

continued. Sec.

hire of carriage of things ... ... ... ...317,329

payment of hire of workmen ... ... ... 309, 369

damages in actions for personal hire ... ... 370

for hire of carriage ... ... ...371,372

HORSE
straying and doing damage
where a dangerously vicious horse is lent

when a horse may not be impounded
loan of, for trial ...

liability of minor for misusing

misuse of, when hired

no lien of stable-keeper

lien of inn-keeper on

purchase of, on warranty ...

HOTEL
See Inn-keepee.

127

153

266

289

303

306

310

315

334

HOUSE
drip of rain water from roof of

force in defence of

breaking into, to prevent a felony ...

collecting a crowd about, when a breach of the peace...

liability where house is in a dangerous state

19, 215

35

42

40

130

trespass on

right of support from adjoining land

from adjacent house

negligence in pulling down ...

setting fire to, by negligence

continuous and apparent easements, as to

easements of necessity

rule as to repairs of

alterations in

fixtures in

landlord’s risk as to fire

his right of entry to inspect

negligence of one employed to build a

coffee and eating house not an inn ...

damages for trespass in a

... 159, 176

...194—196

... 197, 198

197

199a

204

205

222

223

224

225

226

227

314

... 398, 399



I K D B X. 467

HOUSE—><!ontintte(i. gee.
damages for nuisance to a ... ... ... 40O

for destruction of ... ... ...401—403
for negligence in building ••• ••• «•« 404

HUNTINO
trespass in case of ... ... ...175,241

HUSBAKD
not liable for misrepresentation by wife that she was
unmarried ... ... ... ... ... 336

damage from slander of wife ... ... ... 392

HYPOTHECATIOJ^
how it differs from a pledge ... ... ... 294

IMPRISONMENT
See False Imprisonment.

IMPROVEMENTS
acts for defence or improvement of land distinguished

by means of fixtures

liability of seller for improvements on eviction of the

• ««• ••• •••

outlay on goods sold when recoverable ...

when allowed to an adverse occupant on eviction

to goods subsequently to their conversion, &c., not

included in their value

INCUMBRANCES
damages on covenant against

INDEMNITY, Contracts of

See Insurance.

199

224

362

368

396

408

362

INFANT
See Minor.

INFECTIOUS DISEASES
liability for the spreading of ... — 131

INFORMATION
liability from giving wrong ... ... ... 48,63

tort in misusing, confidentially acquired ... ... 341

damages for so misusing ... ... >** 41S
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INJUNCTION See.

in cases of libel •** «il 84

slander of title ... ... ... 108

against continuing trespass ... ... ... 171

obstructions to easements ... ... ... 218

in torts to trade-marks ... ... ... ... 231, 4oi5

in copyright cases ... -.. ... ... 234

m patent cases ... ... •.• ... ... 233

against publication of manuscripts, letters, &c. ... 236

misusing another’s name ... ... ... 237

to restrain breach of duty by rakeel, &c. ... ... 340

disclosure by clerk or of trade secrets ... 341

where there is a continuing cause of action ... 354

damages on an injunction being improperly obtained

against a mortgagee with power of sale .. ... 410

INJURY
distinguished from damage ... ... ... 3, 6

remedy when suspended in case of crime ... ... 7

bodily, is direct or consequential •*. ... ... 30

proximate and remote cause of ... ... ... l‘26a

damages for personal injuries ... ... ... 394

INN
w^hat iS an ... ... ... ... ... 315

INN-KEEPER
may turn out a disorderly person ... ... ... 35, 315

use of similar name of another inn ... ... 232

general rules regarding ... ... ... ... 314, 316

damages for not receiving a guest ... ... ... 413

IN8IGNIA
the right to the exclusive use of ... ... ... 109

INSULT
acts of, an aggravation of damages ... ... 343, 399, 406, 408

INSURANCE
right to custody of policy of *

... ... 251

policy of, no lien on for debt, when delivered for custody 312
Uahilifcv of agents, &c., as to insurance
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mSITEANCE—coniinuei. Stoc^

damages in action, against tenant for not insuring • ftto 864

on a policy of life insurance • • • to • to 381

against accident • • • to to to 381» 394

of fire insurance • ka to to to 881

marine insurance • • • to to ft 382, 383

action by insurer or insured against a wrong-doer to to to 402

damages against agents for defective insurance ft ft ft 414

INTENTION
evil intention not always essential in a tort • * to to to 2, 81

in case of libel and slander • •• to ft to 87
personal injury by negligence • ft to to ft to 128

affects the damages for torts 345, 385

INTEREST
generally not given in actions for work and labor ft ft ft 369

general rules as to, in actions of debt • ft • totoft 373, 374

conditional remission of interest • ft ft ft ft ft 358
generally not given on price of goods sold • ft • ft ft to 365
in actions on bills ... • ft • to ft to 378

against a surety ft « ft ft • ft 380
for conversion of bills, &c. • ft ft fttoto 410

INVENTIONS
when patented • ft to ft ft a 235
knowledge of secret inventions improperly acquired to ft to 341
damages for pirating patent inventions

ft ft ft ft to ft 406
when not patented

ft ft ft ft to ft 418

JOINT OCCUPANTS
possession by ... to ft to ft ft to 161

what is a trespass by one to • to to toft 160, 172

conversion of goods by one joint-tenant to • to to to to 255

JUDGMENT
in action for conversion changes the property toftto 259
conversion by judgment|Creditor * ft •

ft ft f 260

JUDICIAL FUNCTIONS
cannot be delegated ».• 58
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JUDICIAL OFFICERS Sec

liability for false impriaonment • •a aae ea* 56“~6i

for what damages then liable ... ... 6

forcing a party to compromise a camplaint ... ... 5'

detaining withont charge ... ... ... ... 51

judicial and ministerial acts distinguished ... ... 5i

malicious conviction by ... ... ... ... 6C

comments by, privileged ...

when the officer has no jurisdiction

criticism upon conduct of ... ... ... ... 98, 100

damages in actions against ... ... ... 387

JUDICIAL PROCEEDINGS
reports of, when privileged ... ... ... 96

JURISDICTION
objections that go to oust ... ... ... ... 60a

KEY
possession of, no proof of possession of building ... 164

LABELS
are trade-marks ««• ••• 232

making another’s labels not forgery ... 233

LABOR
hire of ... ... ... ... ... ...307—309

damages in actions for work and labor ... ... 369

See Hibe.

LAND
acts done for defence and improvement distinguished 199

covenants not running with the ... ... ... 202

damages in contracts for sale of ... ... ...360—362

for trespass to ... ... ... 398

LANDLORD AND TENANT
use of force to turn out a tenant ... ... 35, 163(n)

liability where house is in a dangerous state ... 130

action by landlord to eject tenant ... ... 157

encroachment by tenant ... ... ... ... 157

entering by ooUusion with tenant •09 a*a 157
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LAITOLOBD AND TENANT—<jontinued. Sift.

posBession of tenant is possession of landlord 164

respeotiye rights of, as to minerals ... 167

entry at expiration of lease ... ... *.* 175

respective liability of, for nuisances ... ... 180, ISl

rights to sue for a nuisance ... ... 185

damages for fire apportioned between ... 200

easements implied as between ... ... ... 204

landlord how far affected by easements ... *•* 208

damages apportioned in obstruction of easements .•• 216

waste by tenant for life or years ... ••• ...218—225

alterations by tenant ... ... ... ••• 223

rule as to fixtures ••• ••• 224

landlord’s risk as to fire ... ... ..^ ... 225

his right of entry to inspect ... ...
* 226

nature of right of distress ... .•• ... ... 263

right of distress for rent ... ... ... ... 270

damages on broach of contract to grant a lease ... 860

on eviction during the lease ... ... 362

in action for rent •»» ••• 363

for repairs ... ... ...364,403

covenant for rent and covenant to repair independent 364

damages for not insuring premises ... ... ... 864

against a tenant for holding over ... ... 395

apportioned between landlord and tenant 399, 400, 401

for wrongful or excessive distress •ft ••• 412

LEASE
right to possession of, deed of ... ... 251

whether a bailment ••• ••• 304

damages on breach of contract to grant lease ... 360

LECTURES
publication of notes of ... ... ... 236

damages for ... ... ... ... 406

LENDER
of defective chattel, when liable ... ... 153

general duties nf
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LETTER
of defective chattel, liability of

damages for personal injury

LETTERS
theft of, by post office servants

private, publication of

official, publication of

receiver may bring detinue for

mandate by entrusting with letter for delivery

refusing to deliver on request

damages for publishing

value in actions for trespass, &c., to be shown

LIBEL
^iehnxtxon of ••• ••• •••

essentxals ••• ••• •••

on a dead person <«< ••• •••

publication ••• •••

requesting another to publish, may induce liability . .

.

malice ••• ••• •••

privileged communication what — ••• •••

statements in evidence

comments of counsel

petitions to official authorities • « • • 0-9 • ft •

statements at a caste meeting

reports between public officers

privilege from relationship or friendship

by reason of interest

characters of servants

statements by way of advice ‘

publication of a story told of a man by himself

comments in excess of privilege

reports of judicial proceedings

of public meetings

remarks of a member of Parliament or council, privileged

critiques when privileged ...

falsity of libel ... ...

criminal liability ...

libel must be defamatory ...

k

Sec.

153

894

116

236

236

262

284

313

406

409

84

85

85

86

86

87

87

88

88

89

89

90

91

92

93

94

94

95

96

97

97

98

104

10s

m
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LIBEL-"‘eon^im46^.

evidence as to meaning of words
as to person indicated

charge of ingratitude may be libellous

destroying a libellous picture justifiable

what damages from slander are too remote ...

prospective damages for libel

measure of damages

publisher of review not affected by malice of writer of

an article

whether copying or repeating a libel is a mitigation ...

naming the author is

evidence of general bad character as a defence

may be an action in England for a libel in India

provocation a mitigation of damages

what damages too remote in case of a wife, m*

misusing another’s name may be a ... ... ...

See Slander.

Sec.

106

107

107

242

101,360

353,389

389, 392

390

391

391

391

385

. 391

101, 392

406

LICENSE
in law and in fact distinguished

plea of leave and license to trespass

distinguished from grant ...

user not of right when by license ...

to take after acquired property ...

when it extinguishes an easement ...

• •

«

» •

• • •

i •

«

» •

«

• 49

166, 175

174

202a

209, 217

247

213

LIEN
defence in action for conversion or detention

right of, in case of deposit ... ...

no lien for antecedent debt on chattel lent for use

lien distinguished from pawn
of factors ... ... •••

general lien

expenses of keeping not recoverable

lien of workmen ...

agistors and staj)le-keeper8 ...

warehousemen and wharfingers ...

no lien for a right inconsistent with the bailment

• • «

• • •

• • •

9 • •

• • •

i • •

• 9 9

• • •

• • •

266

288

290

297

298,309

809

309

309

310

312

312
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UEN

—

eontifimd. Sec.

no lien on goods of a lodger or boarder 315

lien imder Indian Badlway Act ••• ••• 321

ordinary lien of carriers ••• ••• 328

salvors ••• 330

liability from false claim of lien • •• 832

LIFE
instu*ance> damages on a policy of ••• ••• • •• 381

LIGHTS
ancient, invasion of, when a nuisance • •• • •• 177

right to—how acquired as an easement • • • • •• 203

on severance of two tenements • •• • •• 204.

how acquired by prescription • •• 206

hemedy, when neighbour opens a new light • •• ••• 207

effect of alteration ••• • •• *•• 212, 215

blocking up ... ••• 214

quantity of light not to be affected ... • •• • •• 216

LIMITATIONS, law of

in the case of pledges 301

invasion of the right of support • •• 196

as to acquisition of easements by lapse of time 206, 217

when it begins to run in torts from negligence or

breach of duty ... • •• • •• 418

LIQXnDATED DAMAGES
rules to distinguish from penalty . .

.

• • • • *

«

356, 359

how they affect the right to interest • • • «•« 374

when they may be used as a set-off ••• • •• 376

LIVBBY STABLE-KEEPER
has no lien on horse » • 810

LOAN
gratuitous, of chattels, or commodate ••• •••1288—293

LODGING HOUSE
liability of keeper of ••• 315

right to distrain goods of lodger . .

.

ft* • •• 315
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LUGGAGE Seo.

liability for passengers’ ... ... ••• 318
by the Indian Bailway Act ••• 321

when lodged in cloak room ... ••• 326

LUNATIC
might be liable for a tort ... ... ... ... 31

arrest of dangerous ... ... ... ... 41

MAOBINEBY
use of dangerous or defective ... ... »..l42—144

when not a fixture ... ... ... ... 220

damages for detention of, in use ... ... ... 410

MAGISTRATE
See Judicial Ofpicers.

MAINTENANCE
and champerty, rules as to ... ... ... 68

MALICE
definition of ... ... ... ... ••• 63

malicious abuse of functi<ms by a magistrate ... 59

conviction and prosecution distinguished ... 60

arrest ... ... ... ... ... 62—64

abuse of process ... ... 66, 67, 69, 73

prosecution ... ... ... ... 71 , 0t«eg.

maliciously causing a search ••• ••• 82

inducing one to bring a suit ••• 68, 80, 332

malicious suit and prosecution distinguished ... 83

complaint to magistrate ... ... ... 81

malice in cases of libel and slander ... ... ... 87

sometimes privilege prevails though there is ... 88

affecting damages in torts ... ... ... 343, 345

presence -or absence of, as affecting damages for libel 390,391,392

in actions for slander of title ... ••• ... 393

trespass to goods ... ... ... ... 408

MALICIOUS PROSECUTION—Aeeest, Ac.

See Malice.
*

MANDATE
bailment of ... ... ... ... ...284—287
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MANUSCRIPTS Sec.

publication of, a tort ... ... ... ... 236

damages for

MARRIAGE
breach of promise of, not a tort •.. ... *.. 345

damages in action for ... ... ... ... 384

MARINE INSURANCE
damages on a policy of ... ... ... ... 382,383

MARKET OVERT
sales in ... ... ... ... ... ... 248

invasion of franchise of ancient market ... ... 3*29

MASTER AND SERVANT
• private duty of master by reason of contract ... ... 21

when no action for loss of services ... ... ... 24,238

force by servant to recover master’s goods ... ... 36

characters of servants when privileged ... ... 39

no action for not giving a character ... 93

misconduct of servants may be communicated to master 94

liability of master for acts of servant ... ... 112

direct liability of servant to others ... ... ... 113

when the act is lawful or otherwise ... ... ... 114

test of relationship 1 ... ... ... ... 119

servant and contractor distinguished ... ... 120, 121

the employers liability Act ... ... ... 141 a
liability of master to servant for injuries ... ...141—1 50

to a guest ... ... ... ... 147

what is a common service ... ... ... ... 148

injury from negligence of foreman ... ... ... 149

liability to a volunteer ... ... ... ... 150

of servant for a nuisance ... ... ... 185

seducing a servant to depart ... ... ... 238

master may sue for an assault on servant ... ... 238

liability of master for trespass of servant ... ... 242

servant may refuse to deliver goods without order of

master ... ... ... ... ... 254

liability of master when a hirer of things ... ... 305

damages in actions for wages ... ... ... ^7€
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MASTER AND SERVANT—coniinwei. See.

damages for dismissing, &c. • k • 370

discharge of servant without warning • • 370

enticing away a servant t t * « • • 407

See Ship—Public Oppicees.

MEETINGS
reports of public, not privileged • • * 97

MESNE PROFITS
rule of Roman law as to • k • • • • 395

how account of, is to be taken • • • • • • 397

MILITARY OFFICER
non-liability for bringing to court-martial • • • • • • 83

liability for false imprisonment • • • • • • 83

official communications of—privileged • • * • • * .88

non-liability for acts of subordinates • k • • • • 118

MINERALS
trespass on ... • • • 167

access to ••• ••• ••• • 4 • • • • 195

waste in respect of ... ... • • • 221

damages for taking ... ... • • • • • • 398

MINOR
right to the custody of 239, a&h
nature of right to • k • t • • 238

general rule as to liability of, for torts • • • 303, 7b

duty of inn-keeper towards • k • • • • 314

not liable for false representation of being of full age... 336

damages where a minor evicts his guardian • • • • • « 397

MISDELIVERY
of goods by carrier % * % • * • 253

MISDEMEANOR
arrest in cases of ... ...40, 43, 44

MISFEASANCE
liability distinct from th%t for non-feasance • « • 113, 272

MISREPRESENTATIONS
See Deceit—RErEESBKiATioN.
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MOHAMMEDAN LAW S<

as to adulterj a&d sedoction •ft* ••• 2

MOBTGAGES
EngHsli rule as to ... ... ... ... 2l

MOTHEB
right of, to custody of illegitimate child 231

MUTUUM
how it differs from a deposit ... ... ... 2'

a commodate ... ... ... 2S

general rules as to ... ... ... ... 21

NAME
liability for using name of a third party ... ... <

misusing the name of another ... ... ...

damages for ... ... ... ... 4(

NAVAL OFFICEB
See Military Oppicer.

NAVY
officers of, liability for negligence • •• ••• ••• 11

NEGLIGENCE
sufficient to induce liability ... .„

negligence of surgeon, &c, ... ... ... 2

torts to the person from ... ... ... 110, 128, 129, 15

doctrine of contributory *** • ft • • ft ft
12

proximate cause of damage from ... ... 126a, 18

doctrine of identification in cases of ... ... 123, 13

negligence causing damage to realty ... ... 19

affirmative evidence of, needed ... ... ... 139, 20

of tenant by setting house on fire ... ... ... 22

of one who has undertaken work on real property ... 22

compared with diligence, and degrees of ... ... 272, 27

gross negligence and fraud not convertible terms ... 27i

proof of, in the hire of things ... ... ... 80«

negligence giving occasion to fraud ... ... 33

by officers of a Court ... ... ... ... 338,38!

damages for personal injuries from ... ... 344, 39^

doctrine of contributory negligence affecting damages 341
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HBOLiaBNOE—con^w»ue(2.

damages for negligent user of real property

for negligence in performing a contract on

realty

when the law of limitations begins to run in torts from
negligence ••• ••• •••

See Animals—Beal Peopbett.

NOISE
may he a nnisance ••• •••

NON-DELIYEBY
actions for ••• ••• ***

Sec.

401

404

418

183

367

NON-EBASANOE
and misfeasance distinguished

no liability for, in cases of mandate

NOTICE
by carrier limiting his liability

notice of action when to be given to another . .

.

... 113,272m

...320—324

361

NUISANCE
public, when a private injury

as affecting the person

spread of diseases ...

entry to abate

meaning of term ...

instances of

public and private distinguished

landlord and tenant when respectively liable for

purchasers and others when liable for

created by stranger

lawful trade when a

no time can legalise a public

noise may be a—also crowds, &c. ...

abatement of, how and when justifiable

landlord and tenant, their respective remedies for a
principal and agent, when respectively liable for

the extent of, how measured

damages for, as a continuing cause of action

nuisances to real property • ••

6

128

131

175

177

...177—179

178

... 180, 181

180

180

182

182

183

184

185

185

185

354

400• ••
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OBLIGATION Sec.

penal and alternative^ distinguished « »

»

357

OCCASION
and cause of loss distinguished •• • 286

OCCUPANCY
adverse ••• ••• • * e 155

OFFICE
invasion of religious or exclusive • • • 109

damages lor • • • 393

OFFICERS OP A COURT
ministerial officers executing process, liability for false

imprisonment ... • • • 49—51
for arrest of wrong person ...

• • • 53
‘ exemplary damages when recoverable from ... » • • 54
when a trespasser from the beginning • • • 165
special property in goods taken in execution 245
taking goods of third person, when a conversion » • • 260
selling more goods than are sufl&cient

• • » 260
duties and liabilities of, on attachment before judg-

ment .« ... ... ... **. • • • 260a
liability as bailees of custody

« • • 330
for non-arrest or escape on mesne or final

process • * • 338
for taking insufficient security • • • 339
for negligent execution or false return • • • 339

damages for trespass on, or conversion of goods « b 411
for non-arrest, negligent execution, and taking

insufficient security 417

PALKEE
whether such a right as adavipalkee exists ... • 109

PARCENERS
possession by, or in common a • * 161
trespass by one ... 172
conversion by one of several parctners 255

PARTNERS
conversion by one ... ... • * • S65
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PARTNERS—conitnued. S6o.

liability of all for negligence of one ... ... 122, 145

nee by one of firm name in ordering a tort ... ... 156

eet-off in actions by or against ... ... ... 377

PARTY WALL
rigbts m ... ... *•* ... 169

PASSENGER
foot-passenger to be cautious ... ... ... 110

See Careiers op Passengers.

PATENTS
invasion of ... ... ... ... ... 235

damages for ... ... ... ... 406

PAWNS
bailment by pledging ... ... ... ...294—310

pledge of goods fraudulently obtained ... ... 249

pawn distinguished from lien ... ... 297

PENAL OBLIGATION
yvhat IS a ... ... ... *.» ».• 3t?7

PENALTY
imposed by law, when the only remedy ... ... 15

exemplary damages are a penalty ... ... ... 345

rules to distinguish penalty from liquidated damages...856—»359
how it affects the right to interest ... ... ... 374

recovery of penalty, a bar to an action for procuring a

breach of contract ... ... ... ... 407

PENSIONS
public, pledge of ... ... ... ... ... 295

PERSONAL INJURIES
dapiages for, from negligence ... ... ... 344, 394

actions for, are transitory ... ... ... 386

PERSONAL PEITILEGE3
invasion of ... ... ... ... ... 109

damages for ... ... ... 393
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PERSONAL PROPERTY Sec.

torts in respect of ... ... ... ...228—341

See Chattels.

PICTURE
publication of, restrained ••• ••• ••• •#* 236

destroying a libellous one justifiable ... ... 243

PILOT
non-liability on employment of ... ... ... 115

when not a feUow-servant with the seamen ... ... 148

PIRATES
are public enemies ... ... ... ... 320

PLEADERS
See Vakeels.

l

PLEDGE
of goods fraudulently obtained ... ... ... 249

See Pawns.

POLICEMAN
hand-cuffing by, when an assault ... ... ... 33, 44

duty of, when he sees an assault ... ... ••• 35

what is an arrest by ... ... ... ... 39,65

English rules as to arrest by, in cases of misdemeanor
and felony ... ... ... ... ,,, 44, 45

arrest with warrant ... ... ... ... 49

without warrant under Penal Code ... ... 50

charging and giving in custody distinguished ... 46

wrongful arrest by one continued by other policemen 48
arrest of wrong person ... ... ... 47

POSSESSION
trespass an invasion of right of ... ... ... 159
w'hat is ... ... ... ... ... ... 161
acquisition and loss of ... ... ... ...162,163

evidence of ... ... ... ... .. 164
in actions for trespass or conversion ... ... 240, 241 , 245
possession of goods delivered to carrier is in owner „. 244

chattels by young children „. 244
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POSSESSION

—

continued. See.

of the lender in a loan for use ... ... ... 292

damages on eviction of a bond Jide possessor ... ,.,395—897

POST MASTER
not liable to driver of mail cart breaking down ••• 25, 146

for delinquency of clerk ... ... ... 116, 813

liable for not delivering letter on request ... ••• 313

POUNDING
of cattle doing damage ... ... ... ...264—269

PRESCRIPTION
defence to trespass ... ... ... ••• 174

acquisition of easements by ... ... ...206—209

PRINCIPAL AND AGENT
liability of principal ... ... ... ... 112

when the act is lawful or otherwise ... ... 114

non-liability of agent when a mere conduit.pipe ... 114, 253

for acts of sub-agents ... ... ... ... 115

See Public Officers.

liability in cases of nuisance ... ... ... 135

for trespass by agent .... ... ... 242

refusal of general agent to deliver not a conversion by

principal ... ... ... ... ... 254

authority of agent ceases on death of principal ... 287

power of agent to pledge goods ...
^

... 298

misrepresentations by agents on sales ... ... 336

as to authority ... ... ... ... ... 336

costs where agent had no authority .,. ... 351

rights of agents as to set-off ... ... ... 377

damages against agents for negligence, &c. ... ... 414, 416

principals to agents ... ... 414

agent may not apportion his own wrong ... ... 414

PRIVATE DUTY
torts arising out of breach of ... ... ... 18, 133

at common law ...
^

... ... ... ... 19

by express statute ... ... ... ... 20

by reason of contract, <fec. ... ... ... ... 21—23
limitations ... ... ... ... ... 24—28



1184 1 K D B X.

PBIVATE PERSON Sec

powers of, as to arrest ... ... ... ... 42—45

See Aukest.

not liable when he merely charges with an oSence ... 4t

information given by ... ... ••• 48—65

maliciously using the name of a third person ... 65

PRIVILEGED COMMUNICATIONS
See Libel.

PRIVILEGED PERSONS
arrest of ... ... .*• ••• ••• 62

PRIVILEGES
invasion of, dignity, franchise, &c. ... ... ... 109

PROBABLE CAUSE
See Cause..

PROCESS OF COURT,
abuse of ... ... ...

See also Aeeest.

negligent execution of

damages for ... ... ...

PROCESSION
the right to go in

PROFESSIONAL MEN
breach of duty by reason of contract

degree of skill for which liable

injuring real property

in case of being a mandatary

where personal performance of work is required

duties of solicitors, counsel, valuers, &c.

for liability of vakeel or agent, see Vakeel.

PROFITS
loss of, when too remote a damage ... ... ... 34'

in actions for sale of land ... ... ... 86<

when from delay in delivering goods ... ... 87:

part of the damages for not accepting

goods ... ... ... ... 36i

26(

... 338, 33f

417

109

21

13 ^

22 :

281

30 ^

34(
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PROMISSOKY NOTES Sws.

See Bills op ExcHi^NOE.

PROPERTY
when property vests on sale of goods ... ...246,247

See Real Pkoperty—Personal Property.

PROSECUTION
malicious ... ... ... ... ... 71,82

distinguished from malicious conviction ... ... 60

suit ... ... ... 83

false imprisonment ... ... 386

measure of damages ... ... ... ... 388

criminal, no defence in civil action ... ... ... 7«, 37

PROSPECT
the right to a, not an easement ... ... ... 207

PROSPECTUS OF COMPANY, &c.

,
false representations in ... ... ... ... 333

damages for ... ... ... ... ... 416

PROVISIONS
noxious, sale of ... ... ... ... ... 151

damages for personal injuries from ... ... ... 394

PROXIMATE
and remote cause of injury distinguished .., ... 126a

PUBLICATION
of libel, what ... ... ... ... 86
of a ludicrous story told by a man of himself ... 94

PUBLIC AGENT
acting gratuitously ... ... ... ... 117, 132

PUBLIC DUTY
violation of, with special damage ... ... ... 9, 11

at common law ... ... ... ... ... 12—14

under statute ... • ••• ••• 15, 131

PUBLIC MEN
critiques upon, when privileged ••• ... ...
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PUBLIC OFFICERS Sec.

liability of, for arrests ... ... ... ... 47a

petitions to privileged ... ... ... ... 89

reports between, privileged ... ... ... 90

criticism upon conduct of ... ... .** ... 98, 100

non-liability for acts of subordinates ... 116, 313

of officers of army and navy ... 118

liability of, for torts when Crown not liable ••. ... 118

revenue and other officers for safe custody 830

PUBLIC WORKS
liability of persons in charge of ... ... ... 132

RAILWAY ACT (Indian)

crossing gates ... ... ... ... ... 15

rights and liability of company as carriers ... ... 321

RAILWAY COMPANY
refusing to register shares ... ... ... 20

negligence in stopping trains at stations ... ... 124

liability in respect to level crossings ... ... 129

duty to keep their stations lighted, &c. ... ... 131

liability as carriers of passengers ... ... 135,136, 139

where two companies use same line or stations 138

accidents on, when evidence of negligence ... ... 139, 200

liability to their own servants ... ... ... 142

conditions on tickets ... ... ... 820,325

rights and liability as carriers under Indian Railway

.^Lct ... ... ••• ... 32

1

duty as to delivery ... ... ... ... 325

general liability as common carriers ... ... 325

RATIFICATION
of a tort ... 166

REAL PROPERTY
negligent user of, causing damage to persons ... 128, 129

to property ...199, 199a

torts in respect of ... ... ... ...155—227

damages on sale of ... ... ... ... 360

for torts to ... ... ... ... 395

Sc© Tkespass—Landlord and Tenant.
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BEASONABLE CAUSE Sec.

See Cause,

RECEIPT
no right to detain goods till receipt is given ... 262

BECEIYEB
of a Court is a bailee for custody ... ... ... 275, 330

RELIGIOUS
ceremonies, office, or endowment, invasion of rights

regarding ... ... ... ... ... 109

REMAND
non-liability for ... ... ... ... ... 53

liability for ... ... ... ... ... 57

REMEDIES
criminal and civil, when concurrent ... ... 7, 7a

REMOTENESS
of cause, of damage; and of duty distinguished ...126a, 346

of damage ... ... ... ... 6,346—350
when costs are too remote ... ... ... ... 351, 352

in actions for delay in delivering goods ... ... 372

by passenger against carrier ... ... 372

for libel and slander ... . , . ... 392

RENT
distraining for ... ... ... ... ...263,270

alternative faculty of payment in kind or money . . . 357

damages in action for ... ... ... ... 363

covenants to pay rent and to repair independent , . . 364

REPAIRS
omitting, is permissive waste ... ... 219

general rules as to ... ... ... ... 222

damages in action for non-repair ... ... ... 864

tenant liable for rent, though landlord does not repair 364

REPRESENTATION
what is a false ... • ... ... ... ... 331

as to a right ... ... ... ... ... 832

what is not known to be true ... ... ... 332
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KBPRBSENTATION—coniimteci. Sec*

by directors of company # • * • •• 333

by the oflBcer of a company • « • • t • 833

what amounts to a warranty ... 334, 335

by agents • • • • •• 336

as to their authority • •• • • • 336

concealment of truth when tortious ... • • • • • • 337

sales with all fault • • • 337

See Deceit.

REPRESENTATIVES
general rule as to actions for torts by or against • • • 416

RESTITUTION
of stolen property • «

•

248

REVERSIONER
what is a tort to ... » « • • t * 10

when, may sue for trespass on land • • • • • • 173

a nuisance 185

right of, to entry to inspect • • • • • • 226

damages apportioned to, on trespass • • • • • f 339

REWARD
lien of finder of property in case of offer of * • • » • • 283

RIGHT
invasion of, a tort . . • • »

•

10

taking property under a notion of ... • t • t • • 77

RIPARIAN PROPRIETORS
nature of rights of • •

«

168, 187

limited to acts on the stream • • • • • • 190

RIVER
tidal and navigable, what is • • • • t • 168

property in soil of • • • • «

t

168

encroachment on bed of • •• • • • 187

liability of persons using a public . .

.

• • • • •t 128

ROAD
public, obstruction to « • • • • • 13

care in using t • f «* • 110, 125
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ROAD

—

eontinued, Seo.

when granted with existing risk ••• ... ... 128

duty to fence dangerous places adjoining ... ... 122

firing a gun near ... ... ... ... ... 129

property in soil of ... ... ... ... 168

public, not an easement ... ... ... ... 210

when cattle are lawfully using a ... ... ... 265

ROBBERY
a defence for bailees ... ... ... ... 274

in case of a loan for use ... ... ... ... 289

ROMAN LAW
definition of delects in ... ... ... ... 2

rule as to forcible entry ... ... ... ... 163

impounding cattle ... ... ... ^264
damage done to cattle trespassing ... ... ... 268

as to deposits and sequestrations ... ... ... 275, 277

liability of the depositary of a will ... ... ... 280

lien in cases of deposit ... — ... ••• 283

mandate might bo of an act of agency ... 284

rule as to authority of mandatary ceasing on know-

ledge of death of mandator ... ... ... 287

commodate and precarious loan distinct ... ... 288

liability in case of a precarious loan ... ... 289

leases regarded as bailments for hire ... ... 304

as to liability of carriers ... ... .... ... 317

return of goods on breach of warranty ... ... 368

rules as to compensation or set-off ... ...375—377

mesne profits against a bond fide possessor ... ... 395

ROOF
damages where it falls in from negligent building ... 404

RYLANDS V. FLETCHER
i*ule in ••• ••• ••• 199

SALARIES
public, may not be pledged ... ... ... 295

SALVORS
rights and duties of ... ... ... ... 330
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SAMPLE Sec.

Bale of goods by ... ... ... ... 335

SCOTCH LAW
liability of master to servant ... ... ... 149

SEARCH
maliciously procuring a ... ... ... ... 82

SEA-SHORE
property in ... ... ... ... ... 168

SEA-WALL
duty to maintain ... ... ... ... ... 199

SECRETS OF TRADE
liability for improper disclosure of ... ... 341

damages for ... ... ... ... ... 418

SECTJRITY
officer taking insufficient ... ... ... 339

damages for so taking ... ... ... ... 417

See Contract.

SEDUCTION
action for ... ... ... ... ... 239

effect of, in action for breach of promise of marriage 384

damages for ... ... ... ... ... 407

SELLER
retaking goods ... ... ... ... ... 242

See Buyer and Seller.

SEQUESTRATIONS
are a kind of deposit ... ... ... ... 275

SERMONS
publication of notes of ... ... ,,, ... 236

SERVANT
See Master and Servant,

SERVICE
damages in contracts for ... ... ... ...369,370

SERVITUDES
meaning of term ... ... ... ... ... 201
See Easements
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SET-OFF
rules as to ••• ••• •••

SHAREHOLDER
ioduced to become such by false representations

damages in such case ».«

SHARES
refusing to register, or declaring forfeiture of

inducing a purchase of, by deceit ...

damages for so doing ... ...

SHERIFF
See Execution.

Sec.

..,a75-«377

333

416

20

333

416

SHIP
captain of, when may use force • • • • •• 27

liability for acts of crew • »

t

• » •

• 116

accidents from a sunken ... • • • • • • 128

special property in cargo on board a ship • • • 245

general ships are common carriers ... • t • • • • 318

liability from deviation • • • • • • 319

damages in actions by carrier against shipper • • • 371

by shipper against carrier i * 372

on policy of insurance • • f 382, 883

for detention of a ship in use 410

SHOP
setting up, damage without injury ...

4

• • • 6

force to turn a person out of 9 • • • • • 35

access to, must be safe ... ... • 1 • 129

trespass in • • • » • • 165

implied license to enter 174

use of name of another ... ... • •• 282

sale of good-will of • • • 232

shutting up a, when a special damage 395

SKILL
torts from want of ... • • • 227

damages for want of , i « # 404

SLANDER
definition of ... .<• ««• «•« 85
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SLANDER—<5on<imte<2. Sec.

how it differs from libel ... ... ... ... 9^

what is always actionable ... ... ... ... 100
not so without damage ... ... ... 101

rule of Penal Code ... ... ... ... 102

priyilege to words spoken ... ... ... ... 103

slander of title ... ... ... ... ... 108,393

See Libbl.

SOLICITORS
negligence of ... ... ... ... ... 21,340

power to compromise suit ... ... ... ... 340

malice in vakeels or agents ... ,,, ... 67,80
their right of general lien ... ... ... ... 309

damages against, for negligence or breach of duty ... 418

SPECIAL PROPERTY
in chattels ... ... ... ... ... 245

SQUIB
damage by throwing ... ... ... ... 126

STATE
acts of, liability for ... ... ... 47^1^ 118

STOLEN PROPERTY
restitution of ... ... ... ... ... 248

STONE
damages in trespass by cutting ... ... ... 393

STOPPAGE IN TRANSIT
right of ... ... ... ... ... ...256—258

SUBSOIL
trespass on, where held separately from surface ... 167

SUIT
maliciously inducing one to bring a suit ... ... 68
malicious suit and prosecution distinguished ... 83

SUPERIOR
maxirn-t let the superior answer for it ... ... 113

SUPPORT
nature of right 193
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SUPPOBT

—

eoniinued. Sec.

of land in its natural state • •• 194

of surface by subsoil or subterranean water • • • m
df buildings by land • • t • •t 196

by buildings 197

where there was once unity of ownership » * • 19a

right on sale of land for special purposes • •• 198

damages for invasion of • •• 401

SUBETY
liability of officer of Court accepting an insufficient • • • 83£

rights of surety as to set-off * « • 37;

damages in an action on contract of suretyship • t • 38(

SUBFACE
trespass where held separate from subsoil • • ^

16:

right to support of, by subsoil • • • • 1 • 1?5, 198

SUBGEON
See pROFBssioNAL Men.

TELEGBAPH COMPANIES
for what damages liable ... t » V 4 » • 372(

TENANT
See Laijdlord and Tenant.

TENDEB
of amends in case of distress « t • • • • 267

THEFT
evidence of previous conviction for, how far an excuse

for a false charge of • • • • • • 78

hovrfar a defence for bailees » t « • • « 274, 277

in case of a loan of a chattel ••• • •• • • • 289

THIBD PEBSON
setting up a title in a, when a defence in case of a

deposit ••• ••• ••• f •« 282

in case of a commodatsi • •• 29C

carrier • •• ••• 827
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TICKETS
cotiditions as to Uability on

Sec

••• 320 )

TITLE-DEEDS
abuse of process to compel delivery of • •• 6
rule as to possession of • • • ... 25

detinue will lie for ... 26
plaintiff to prove their value • •• 40i

damages to be given for • •• 4h

TITLE
slander of • • • 101

damages for
1 1 1 30

TORT
definition of

• • • ' tit

general principle of the law of • • • t • t <

ingredients in a ...
• • • ... -

distinguished from crime ... • » •

1

• . f

remedy when a tort involves a crime • • • ... 7i

distinguished from breach of contract
>•

... i *

waiver of tort
t • • ... 7'

classed as to their nature ... 8,

invasion of legal right • i « 1

breach of public duty with special damage • • • ... 11—1
private duty with special damage t t 1 ... 18—2:

as to their objects t • • ... 2:

ratification of a ... ... ... • •• 16

to personal property distinguished from torts to persons

and personal rights • • • 22

to the person and personal rights . .

.

• f • ...30 et seq

damages in • • • 343-345, 38

liability for, in foreign country • • • 38
remoteness of damages in • • •

CO1CO

actions for, when transitory • • • ... 38

tort feasors
liability of joint ... ... ...29a, 114, 176, 235, 259, 39

TRADE
carrying on a lawful, when not a nuisance ... ... 18
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TRADE— Sec,

disclosure of trade secrets prevented ... 341

damages for such disclosure 418

TRADE-MARKS
invasion of, a tort ... ... ... ...229—233

definition of ... ... ... ... ... 22fi

nature of right to, or property in ... ... ... 22£

what similarity needed ... ... ... ... 230, 231

forms of ... ... ... ... ... ... 23^

right to sue how affected ... ... ... ... 23J

liability to purchaser of one selling with counterfeit ... 33^

damages for invasion of ... ... ... ... 40!

TREES
property in, in a hedge ... ... ... ... 101

right to cut branches or roots of ... m. 16!

entry to remove w^hen blown down ... ... ... 17!

property in, Tvhen blown or cut down ... ... 22(

damages how apportioned when trees are cut down by

a trespasser ... ... ... ... ... 39!

TRESPASS
to the person by assault ... ... ... ... 3;

by false imprisonment ... ... ... ... 39-5-

on real property ... ... ... ... ...159—17'

an invasion of right of possession ... ... ... 16!

who may sue for ... ... ... ... ... 16'

ah initio ... ... ... ... 16.

whether justified by title ... ... ... ... 16

trespass by cattle ... ... ... 17

continuing what ... ... ... ... ... 17

defences to an action for ... ... ... ...174,17

liability of co-trespassers ... ... ... 17

damages recovered against one, bars an action against

another ... ... ... ... ... 39

trespass and conversion of chattels . .

.

under cover of legal pyocess

rights of pledgor and pledgee to sue for

and see also Bailee.

• • I

• ••

...240—25

»•» 26

3C• • •
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TEESPASS--continued,

damages for, as a oontmuing canso of action

in trespass to real property

goods > . • • • •

See Landlord and Tenant, &c.

TEUSTEE
damages on eviction of, by cestui que trust ...

TUG
liability of ship for acts of ... ...

UNINTERRUPTED USER
v^hat IS an *.* *•*

UNSKILFULNESS
damage from, of Surgeon, &o, ... ...

^ee Professional Men.

Sec.

... 334

.•.398~399

...408—411

397

115

208

21

VAKEEL
liability of, where he interferes to induce an arrest 53

where he maliciously procures an arrest ... ... 67

in case of a malicious prosecution ... ... 80

comments by, privileged ... ... ... ... 88

in excess of privilege ... ... ... 95

liability for breach of duty to his client ... ... 340

damages for such breach of duty ... ... ... 418

VALUABLE SECURITIES
See Bills of Exchange.

VALUER
liability of, for skill and care ... ... ... 340

VENDOR AND VENDEE
See Buyer and Seller.

VESSEL
liability of owner of sunken

VIS MAJOR
what IS ...

VOLUNTEER
and servant distinguished ...

I • • • • f 128

t • f

I

« ff « « • • 199, 320

• • • 150
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VOTE
right to, invasion of ...

damages for

WAGES
damages in actions for ... ...

WAIVER
of tort i<i ... ... .»•

WALL
boundar}^ property in

WAREHOUSEMAN
when a carrier is a

damages for loss by negligence

WARRANT
arrest with, and without. See Arrest.

search-warrant, maliciously procuring

t • •

» »

*

» • •

• • •

k • •

» • •

WARRANTY
of title on sale of goods in shop ...

by pledgor

by letter, of things ...

representations amounting to

prospective damages for breach of ...

damages in actions on warranty

WASTE
entry of reversioner to view

tort by committing

damages for

WATER
right to

surface ... ... ... ...

right to, cannot be granted away in gross .

to pure ... ... ...

what is a water-course

subterranean water •

artificial water-course

liability from escape of, into land of another

Sec.

109

392

370

76

169

311

325

413

248

301

304

...334—335

353

368

175

...218-225

403

...186—192

187

187

... 188, 191

189

... 190, 195

191

199• ••
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WATEB

—

continued. Sec.

alteration of course of ... ... ...214,2)5

damages for invasion of right to ... ... ... 401

WAY
duty to fence dangerous places adjoining ... ... 129

right of access to a public way ... ... ... 168

way of necessity ... ... ... ... ... 205

right of way when a personal privilege ... ... 208

to public not an easement ... ... 210

different kinds of ... ... ... ... 211

damages on obstruction to ... ... 399, 401

WELL
neglecting to fence ... ... ... ... 128, 129

draining of, when not a tort ... ... ... 190,194

right to take water from an easement ... ... 217

WHARFINGEa
his rights as riparian proprietor ... ... ,,, 168

conversion by ... ... ... ... ... 253

general rule.s as to ... ... ... ... 312

WIFE
persuading to live apart from husband ... ... 239

right to custody of, when minor ... ... ... 239a

suit for restitution of conjugal rights ... ... 239a

not liable for misrepresenting herself as unmarried ... 336

on slander of, what damage too remote ... ... 101, 392

See Aj)rLTEaY.

WILD ANIMALS
trespass in pursuit of ... ... ... ... 175,241

WINDOWS
See Lights.

WINDMILL
no easement in respect to a ... ... ... 207

WINE
taking out of a cask, when a conversion • •

«

252
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WITNESS Sec.

non-attendance of, when a tort ... ... ... 14

when privileged fi*om arrest ... ... ... 5*2

evidence of, privileged ... ... ... ... 88

no action against, for giving false evidence ... ... 332

damages agalpst, for non-attendance ... ... 418

WOMAN
when actionable to call her a whore ... ... 101

damages in libel affected by character of ... ... 380

WORKMAN
payment of hire of ... ... ... ... 309, 369

WRONG-DOER
what sufficient title against, in action for trespass or

conversion of chattels ... ... ...2^0,241

special property sufficient as against a ... ... 245

ZAMINDAR3
distress for rent by ... ... ... ... 270

damages for wrongful distre.ss ... ... ... 412



CBY THE SAME AUTHOR.)

COMMENTARIES

ON THE

SPECIFIC RELIEF ACT, 1877.

Price Bs. 9.

A SELECTION OF

LEADING CASES IN REVENUE LAW,

WITH NOTES.

BY

P. RAMANUJA CHARRY,

An under- Graduate^ employed in the Educational^ Civile Criminal^

Forest, Quit^rent, Police, Sea Customs, and Ahkarry DeparU

meats. Author of'^ Catechism of Revenue Code**

Demy 8vo., 560 pp., cloth, Rs. 5, postage 6 Ans.

The design of this book is similar to that of Smith’s and Norton’s

Leading Cases. The judgments are given, in many instances, in

extenso and care has been taken to give prominence to the leading

points and the latest decisions and orders. ^



I. I


